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MATTHEW HALE CARPENTER AS A LAWYER. 


By Henry D. ASHLEY. 


ELIEVING as I do that there is no | office. There he worked for six years, 

inspiration to a struggling lawyer like | and from thence to West Point, which he 
the contemplation of one of the giants of | left during his second furlough home, 
our profession, I shall attempt in this paper | humorously saying to his parents, “T do 
to give a fragmentary sketch of a man who | not believe a man can ever become great 
in my judgment was one of the greatest | by learning to walk a crack with a stiff neck 
lawyers America has produced. Born on | and his fingers on the seams of his panta- 
December 22, 1824, in Vermont, on the loons.” In November, 1847, he went to 
banks of the Mad River, whose turbulent | Boston determined to get into the office 
and rapid stream the flow of his life some- | of one of his two great idols, Daniel Web- 
what resembled, Decatur Merritt Hammond | ster and Rufus Choate. Choate at first 
Carpenter, as he was christened, Matthew | informed him that he had no room for an- 
Hale Carpenter as he baptized himself, | other student in his office, but impressed 
through love of the law and of that great | by his simple statement and apparent am- 
jurist, passed his youth amid the beauties | bition, he at last reluctantly gave him per- 
of the Green Mountains. His grandfather, | mission to come back next day. His first 
Cephas Carpenter, a Justice of the Peace, | day in Choate’s office is worth a detailed 
and a man of prominence, cultivated his | account. As Choate next morning came 
young grandson’s love for oratory and | from his private office through the library 
legal pursuits, which had appeared in him | on his way to court and saw young Car- 
almost from the cradle; and he defeated | penter browsing among his books, he play- 
this same doting grandfather, who was | fully handed him a letter just received from 
opposing counsel, in the first. lawsuit he | a country attorney, asking an opinion upon 
ever tried. When about six years of age, | some intricate question of law, which he 
Paul Dillingham, the most prominent at- | told Carpenter to give him on his return 
torney then practising in the Mad River | at night. When he returned in the even- 
valley, afterwards governor of Vermont, | ing, Carpenter handed him a carefully writ- 
visited young Carpenter’s father’s home, | ten letter of many pages in answer to the 
and, attracted by the boy’s appearance, | lawyer's intricate question. Choate sat down 
told his mother that when fourteen he | at once and carefully read the letter, and 
would take him into his office at Water- | when he had finished the last page, pushed 
bury and put him in training. When his | down his spectacles, peered up at the gawky 
fourteenth birthday arrived, having treas- | boy standing beside him, and silently studied 
ured this long forgotten promise, the am- | for some moments his head and face.+ 
bitious boy suddenly left his parents to go | Completely surprised, he said as he signed 
to Waterbury to enter Paul Dillingham’s | the letter, “Well, I guess I can put ‘R. 
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Choate’ to this letter and tell that lawyer 
to send me a hundred dollars.” He re- 
mained with Choate some years, only leav- 
ing to go to Beloit, Wisconsin, with a strong 
letter of recommendation from Choate and 
a guaranty from him of ‘payment to Little, 
Brown & Co., for all the books Carpenter 
might order. Arrived at Beloit with seventy- 
five cents in his pocket, Matt rented an 


office on credit, unpacked a library larger | 


than had ever been seen in the town, and 
after borrowing fifty cents to pay for paint- 
ing his name on his shingle, the penniless 
young attorney started on his professional 
career. From that time to his death, though 
stricken with blindness lasting several years, 
and encountering and surmounting constant 
obstacles, Carpenter ever went upwards and 
onwards till an untimely death, in 1881, 
closed his eloquent lips forever. To review 
in detail the important litigation in which 
he was engaged would fill a volume. From 
the justice’s courts of Wisconsin, through 
the State and Federal Courts of that State, 
he hewed his way, till in 1862 he argued 
his first case in the Supreme Court of the 
United States, the theatre of his greatest 
professional triumphs. A letter written home 
by him from the chamber of that august 
tribunal on the day of his first appearance 
casts a vivid light on the charming person- 
ality of the man: — 


“Supreme Court Room, Friday, 12 o’clock, M. 
‘‘ My Darling Babies : 
“The gravest and most dignified body of men 
on earth is just now before me. A squeaking 





elaborate argument by distinguished counsel 
opposing him, who utterly failed to get the 
facts of the case in the minds of the court, 
as Carpenter, who had appeared before me 
in Wisconsin when on the circuit, rose to 
make his argument, I said to him, “ Mr. 
Carpenter, can’t you tell the court what this 
case is all about.” He then proceeded to 
marshal in serried array, the complicated 
facts of the case, taking three-quarters of 
an hour to the statement of the facts. The 
law he covered in five minutes. As we were 
exchanging our robes for our overcoats in 
the little room appointed for that purpose, 
Judge Grier addressing me said, “ Brother 


' Miller, who is that Mr. Carpenter who has 





voice from Jersey is enlightening the court. Yet | 


my thought is over the prairie and my heart with 
you, dear, precious pair, who are to me more 
than courts or oratory, and more than sovereignty 
or power, dearer than the ruddy drops that 
visit my heart. I am well and shall write you 
more at length when I get rested. Matt.” 


The late Justice Miller thus describes the 
impression produced upon the judges of the 
Supreme Court at that time. The case was 


a complicated railroad receivership, and after 





come down from your circuit? I want to 
know him, for I have heard nothing equal 
to his effort to-day since Mr. Webster was 
before us.” 

The test oath cases, the McCardle case, 
the Belknap impeachment, his argument 
before the Electoral Commission, Bradwell 
v. State of Illinois, the slaughter-house 
cases, Northwestern University v. People 
of Illinois, and his numerous battles with 
corporations, particularly railroad corpora- 
tions, are some among the many important 
cases in which his deep legal learning, his 
matchless oratory and his fearlessness as 
an advocate shone out. Ever affable and 
courteous, he was always aggressive and 
fearless, he exemplified the old oath of an 
English barrjster, ‘‘To present nothing to 
the court in falsehood, but to make war for 
his client.” Another letter from the Su- 
preme Court chamber in Washington to 
his wife during the argument of the Mac- 
Cardle case, reveals the man more than 
reams of my feeble descriptive generalities 


could do: — 
“Tuesday, March 3, 1868. 
“ Dear Girl: 

“Yours of 27th received, and I am greatly 
relieved, as I was beginning to be anxious, it had 
been so long since I had heard from you. 

““T spoke two and a half hours to-day, and 
did as well as I expected or hoped todo. I am 
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praised nearly to death. I had half of the 
Senate for an audience. Miller’s face was as 
the face of an angel radiant with light and joy ; 
Davis and Field looked troubled ; Nelson, Clif- 
ford and Grier dead against me. But I shook 
them up and rattled their dry bones. Kiss the 
pets and believe me always the same. 
Matt.” 


After Carpenter’s victory in the slaughter- 
house cases, as soon as Justice Miller had 
rendered his opinion affirming the decision 
of the State court, he telegraphed to his 
New Orleans clients as follows, ‘‘ The banded 
butchers are busted.” 

Carpenter, although a man of the highest 
professional ideals, was never seriously dis- 
turbed by what has always seemed to 
me the most absurd of ethical questions. 
Should a lawyer fight for his client though 
he knows him to be in the wrong? Among 
the famous whiskey cases which he defended 
was the United States v. “three tons of 
coal.” At this trial Carpenter, having made 
a desperate attempt to pass by Judge Drum- 
mond for the purpose of instructing and 
soothing the jury, was sharply reprimanded 
by his honor, with the pungent remark that 
it was the province of no one but the court 
to instruct the jury. After the case, to 
friends asking him why he undertook so 
desperate a course, and one that might 
have entailed a fine for contempt, Car- 
penter replied, “ All the law was against 
me, public opinion was against me, the 
press was against me, the court was against 
me, and my clients were as guilty as Cain. 
What could I do? My only possible chance 
was to get by the judge and at the jury.” 

A more detailed account of the McCardle 
case may not be without interest. As re- 
ported in the U. S. Supreme Ct. Reps., 
6th Wallace, 318, and 7 Wallace, 515, the 
case appears a rather simple one, but pro- 
bably no graver questions were ever pre- 
sented before the Supreme Court, involving 
as it did, the constitutionality of the entire 
reconstruction acts and directly causing 





the Act of Congress of March 27, 1868, 
and almost re-saving the Union. I can 
not refrain from quoting from the opening 
sentence of the magnificent argument in 
that case, as it evidences the intrepidity of 
the man before the most august of tri- 
bunals : — 


“This is the first time in the history of the 
world that a bench of judges has been invoked 
to redress the wrongs, real or imaginary, of eleven 
millions of people, and to establish the authority 
of ten pretending governments. Such controver- 
sies have been decided by force, not by reason ; 
in the field, not in the courts. Waterloo deter- 
mined the fate of Napoleon, and he went in 
sullen silence to his ocean rock, never dreaming 
of the habeas corpus. No lawyer can argue, no 
judge decide, this cause without a painful sense 
of responsibility. Its consequences will be upon 
us and our children ; and generations yet unborn 
will rejoice or mourn over the principles to be 
here established. 

“This court has been told, not for the first 
time, that it is the great conservative department 
of the government ; that if it does not keep con- 
stand vigil over the other departments, they will 
rush, as would the planets without the law of 
gravitation, into ‘hopeless and headlong ruin.’ 
There is nothing within the circle of human 
emotions, unless it be the pleasure with which 
a lover praises the real or imaginary charms of 
his mistress, at all to be compared to the delight 
experienced by a lawyer in glorifying a court. It 
results from our studies and our training, and we 
entertain the utmost reverence for those who, 
must declare what the law is. Within proper 
bounds this disposition is commendable ; but 
the bar, in a free country, often have higher 
duties to perform; and this adulation of the 
judges may be carried to excess. The judges 
of this court, like the apostles of our Lord, are 
men of like passions and infirmities with other 
men. The bar stands in much the same relation 
to the court that the prophets held to the ruling 
powers of the ancient dispensation. It is our 
duty, when occasions require, to admonish and 
warn, and that, too, whether courts will listen, or 
whether they will refrain. There are times when 
general truths should have personal application ; 
times when a prophet in Israel must say to a 
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King of Israel, ‘Thou art the man.’ But to | transubstantiation as held by the Roman 


do this, he should be a prophet, and not a mere 
technical levite. He should stand among his 
brethren like Saul in the multitude, head and 
shoulders above them all. The man to speak 
thus to this court should have the mien and 
the manner of a prophet, his hair whiter than 
milk streaming down his shoulders. He should 
be as old as the apostles would have been had 
they lived to read McCardle’s newspaper. With 
no qualification to perform this duty, except that 
I have read McCardle’s newspaper, the task is 
before me, and it will be my aim to show, while 
conceding that this court is a very grave body, 
that it does not furnish the law of gravitation 
either to the material universe or to our political 
system.” 

With such an introduction he proceeded 
to close a masterly argument of the great 
constitutional question involved, and when 
he had finished his argument, Stanton, with 
tears in his eyes, exclaimed fervently, ‘ Car- 
penter, you have saved us.” 

Carpenter’s personality had a charm 
about it that was simply indescribable. 
Of inexhaustible good nature and keen 
sense of humor, his mind, steeped in gen- 
eral literature, was a storehouse of thought 
and fancy. Theology, poetry, science his 
mind greedily devoured. Shakespeare and 
his Bible were his intimate associates; a 
sincere believer in the great truths of reli- 
gion, the divinity of Christ and the Father- 
hood of God, although a member of no 
religious body, and taking his church mem- 
bership as he once said by the courtesy, he 
numbered among his most intimate friends 
several distinguished clergymen. When at 
Racine College, Wisconsin, of which institu- 
tion the Rev. James De Koven was then 
president, the doctor one day called me 
into his study, and read me a letter just 
received from Matt Carpenter, which had 
caused him profound astonishment. Doctor 
De Koven had just returned from a conven- 
tion of the Protestant Episcopal Church at 
Baltimore, where he had carried on a debate 
on the question of the difference between 





| Catholic Church, and the doctrine of the 


real presence, as maintained by the extreme 
ritualists of the Protestant Episcopal Church. 
Carpenter’s letter showed him to be thor- 
oughly familiar with all the niceties of the- 
ological hair-splitting, to have kept pace 
with the entire controversy, and to be a 
theologian of no mean order. Carpenter 
was literally a book devourer. He seemed 


| to take in whole sentences at a single glance 


without reading each word. His miscellane- 
ous library in Milwaukee, still preserved ex- 
actly as when he died, would delight the 
heart of any lawyer of literary taste. Every 
inch of space, save doors and openings for 
windows, is lined with books. All the great 
recorded speeches of the English-speaking 
advocates, a full set of the Gentleman’s 
Magazine, of Notes and Queries, with all 
those odds and ends peculiarly suited to 
the literary palate of a busy lawyer. 

His charity and generosity amounted al- 
most to a fault, and there was not a sour 
spot in his nature. Personal prejudices 
never seemed to sway his professional or 
public judgment. In speaking in the 
United States Senate on Trumbull’s bill 
to increase the salary of the United States 
District Judges, after listening to arguments 
made by various senators in favor of the 
bill, principally on the ground of their high 
personal regard for the judge of their own 
district, he said : — 


‘Some senators have alluded to and lauded 
the judge of the district in which they reside; 
from which it might be supposed that they were 
actuated in voting this increase of salary by 
motives of friendship to or admiration for the 
present incumbent. I am not at all influenced 
in that way. The judge of the district in which - 
I reside is not a friend of mine, and I am not a 
friend of his. He thinks I am unfit to be a 
senator, and I think he is unfit to be a judge. 
In court I pay him the deference due to the 
office of judge, and he shows me the respect 
due to a member of the bar; but out of court 
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neither recognizes the other. But, sir, I know 
the amount of labor performed by him, the 
number of cases he decides, the time spent by 
him in holding court, and I know that five thou- 
sand dollars per annum is even less than a just 
compensation for his services, and I should hold 
myself entirely unfit for a seat in this body if 
I were incapable of doing justice to him because 
he is not my friend, or because he is my bitter 
enemy. By refusing to vote a suitable salary to 
him I should be guilty of doing toward him what 
I think he has often done towards me — injustice. 
We ought to vote a salary for the office, without 
regard to the merits of the accidental present 
incumbent. 

“Five thousand dollars a year is not more 
than proper compensation for the services of 
any man fit to be a district judge. And without 
providing an adequate salary, you can not at all 
times secure the services of a competent man, 
except from the wealthy men of the ,country, 
who might be willing to accept the office with- 
out any salary whatever. This would be closing 
the door of preferment to the poor, and sur- 
rendering the bench to the rich; which I am op- 
posed to, not only because being a poor man 
I sympathize with that class, but because such 
a policy would be anti-republican, and a practi- 
cal surrender of the bench to the rich.” 


In his address at the founding of the 
Taylor Orphan Asylum in Racine, he said: 


“The poor want less talk and more bread. 
The world needs less of doctrine and more 
religion; less of form and more substance ; 
less of the pretending and more of the reality 
of godliness and charity. The money worse 
than wasted in the superfluities of life, in silk 


and satin to be draggled by our wives and our | 
daughters through filthy streets, would clothe | 


all the orphans in the world. 

“The money spent on whiskey to madden the 
brain, in tobacco to shatter the nerves, in politics 
to promote the demagogues, would carry all the 
comforts of life to every hearthstone in the land, 
educate the ignorant, and lift up the oppressed, 
and pour oil and wine into all the wounds of 
suffering humanity. 

“Of all the duties of life there is none that 
touches us so near the tender emotions of the 





heart, none that is commanded by God in lan- 
guage of such solemn aud awful warning, as the 
duty of protecting the unprotected and befriend- 
ing the fatherless child. In that great code 
given by God himself to his chosen people, a 
code which mingles municipal regulations with 
moral precepts, it is written, ‘ Ye shall not afflict 
any widow or fatherless child. If thou afflict 
them in any wise, and they cry at all unto me, I 
will surely hear their cry, and my wrath shall wax 
hot, and I will kill you with the sword, and your 
wives shall be widows and your children father- 
lese..””” 


In Erskine’s speech in behalf of John 
Stockdale, tried on information filed against 
him by the attorney-general for libel on the 
House of Commons, the attorney-general 
having garbled from the supposed libelous 
publication sentences at random, and tack- 
ing them together, endeavored to thus prove 
their libelous character, Erskine in reply 
said, ‘I humbly expect that the benevolent 
Author of our being, holding up the great 
volumes of our lives in his hands, and re- 
garding the general scope of them; if he 
discovers benevolence, charity and good- 
will to man beating in the heart, where he 
alone can look; if he finds that our con- 
duct, though often forced out of the path 
by our infirmity, has been in general well 
directed; his all-searching eye will assur- 
edly never pursue us into those little corners 
of our lives, much less will his justice select 
them for our punishment, without the gen- 
eral context of our existence, by which 
faults may be sometimes found to have 
grown out of virtues, and very many of 
our heaviest offenses have been grafted by 
human imperfection upon the kindest of 
our affections. No, gentlemen, believe me, 
this is not the course of divine justice, or 
there is no truth in the gospels of heaven. 
If the general tenor of a man’s conduct be 
such as I have represented it, he may walk 
through the shadow of death with all his 
faults about him with as much cheerfulness 
as in the common paths of life; because he 
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knows that instead of a stern accuser to 
expose before the author of his nature 
those frail passages which, like the scored 
matter in the book before you, checker the 
volume of the brightest and best spent life, 
his mercy will obscure from the eye of his 
purity, and our repentance blot them out 
forever.” 

Opposite this passage in Carpenter’s copy 
of Erskine’s speeches, in his private library in 
Milwaukee, he has written, ‘I believe this.” 

Such was Matthew Hale Carpenter, a 
great and profound lawyer, a matchless 
orator, a noble-minded, tender-hearted, lov- 
able man, with charity and good will to 
man beating in his heart, a man whose 
faults and frailties but endear him to any- 
one conscious of his own shortcomings, — 
and who of us is not? 

Though one of the most conspicuous 
figures in the United States Senate during 
the most trying period of this country’s 
history, Carpenter was in his intellectual 
make-up a lawyer pure and simple. 

He once said, ‘“‘ I have been called a bad 
politician, a bad man, a bad almost every- 
thing, but never so far as I know a bad 
lawyer.” When in 1881 he lay dying in 
Washington, his lifelong friend, Judge 
Arthur McArthur, came into his room. 


As McArthur sat down by the bed and 
took his hand, the weary eyes of the dying 
Sud- 


man showed no light of recognition. 





denly a smile illumined the wan face and 
he said playfully, “ Judge, I want to make 
a motion.” ‘It is granted, Matt,” said his 
friend, but before he had finished the reply 
the great lawyer had gathered his feet up 
into the bed, and that mysterious change 
which we, in our childish ignorance of a 
better name, are pleased to call ‘ death,” 
had emptied the crumbling house of its 
immortal tenant. 

Had his arguments and speeches been 
taken down and preserved; had there been 
a Boswell or a Lockhart to have caught 
and recorded the essence of his personality, 
his memory would be both great and frag- 
rant to the third and fourth generation of 
future members of our profession. But the 
greatest of lawyers may hardly dare to hope 
that his memory among his brethren will 
live beyond a few short months. The eye 
of some future plodder may catch his name 
in a law report, but before the sod on his 
grave has twice grown green and withered, 
he is as though he had never been. 

We brother lawyers may as well be as 
decent to one another as we can. We are 
all travelling in the same direction, and will 
probably lie near together in our graves. 
Let us do all the kind things for one an- 
other we can, for we shall certainly pass 
this way but once. And whatever our 
views about the future, when we are dead 
we will probably be dead a long time. 
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DUELLING AT THE IRISH BAR. 


HE late Mr. John Edward Walsh, who 

was Attorney-General for Ireland in 
1866, and subsequently Master of the Rolls 
in Ireland till his death in 1869, wrote and 
published in 1840 a little book entitled “ Ire- 
land Sixty Years Ago,” in which he directs 
attention to the practice of duelling at the 
Irish Bar towards the close of the last century. 
Many men at the Bar, Mr. Walsh says, 
practising fifty (one hundred) years ago, 
owed their eminence not to legal ability, but 
to their powers as duellists. Mr. Walsh 
relates that a contemporary of his own con- 
sulted Dr. Hodgkinson, Vice-Provost of Trin- 
ity College, Dublin, then a very old man, 
as to the best course of study to pursue, and 
whether he should begin with Fearne or 
Chitty. The Vice-Provost, who had long 
been secluded from the world, and whose 
observation was beginning to fail, immedi- 
ately reverted to the time when he had him- 
self been a young barrister, and his advice 





was: “ My young friend, practise four hours | 


a day in a pistol gallery, and it will advance 
you to the woolsack faster than all the 
Fearnes and Chittys in the library.” 

Some noted instances of legal and judicial 
duelling in Ireland will be of interest. Mr. 
Curran, who became in 1806 Master of the 
Rolls in Ireland, while at the bar and a 
member of the Irish Parliament, fought a 
duel with Lord Buckingham, Chief Secretary 
for Ireland, because he declined to dismiss 
at his request a public officer. Mr. Curran 
also fought with the Attorney-General, Mr. 
FitzGibbon —the weapons being enormous 
pistols twelve inches long. Mr. FitzGibbon 
afterwards became Lord Chancellor of Ire- 
land and Earl of Clare. His enmity drove 
Curran out of practice in the Court of Chan- 
cery at a loss, according to his own estimate, 
of £30,000. 

John Scott, who as Earl of Clonmel died 





fought Lord Tyrawley and Lord Llandaff, 
and was a party in several other duels with 
swords and pistols. Marcus Patterson, who 
was a contemporary of the Earl of Clonmel, 
and was Chief Justice of the Irish Court of 
Common Pleas from 1800 till 1827, was 
Attorney-General from 1789 till 1800. He 
was so distinguished, during the turbulent 
period which preceded the Union, for his 
duelling propensities, that he was always the 
man depended on by the Government to 
frighten a member of the Opposition, and 
so rapid was his promotion, that it was said 
he “shot up” into preferment. When in 
1826 the question of retirement from the 
judicial bench was mooted to Lord Norbury, 
whose mental and physical powers were 
clearly failing, he immediately produced 
from a case in his study a brace of duelling 
pistols, and thteatened to challenge anyone 
who would venture to mention the matter in 
his presence. 

Mr. Hely-Hutchinson was a barrister of 
great eminence, and Prime Serjeant. The 
holder of this office took precedence in Ire- 
land of the Attorney-General. When prac- 
tising at the Bar he fought many duels. He 
was subsequently in 1774 appointed Provost 
of Trinity College, Dublin. He was anxious, 
when Provost, to establish and endow a 
professorship of the science of defence in 
the University of Dublin, and challenged ~ 
and fought a Mr. Doyle, an Irish Master in 
Chancery. 

Those instances, recorded by Mr. Walsh 
in “Ireland Sixty Years Ago,” and by Sir 
Jonah Barrington in his ‘ Personal Recollec- 
tions,” are startling. Mr. Walsh only writes 
of what he had heard of the doings of a 
previous generation, but Sir Jonah Barring- 
ton, who lived in the Union period, testifies 
to what he had seen. Sir Jonah was himself 
Judge of the Irish Court of Admiralty, and 


in 1798, while Chief Justice of Ireland, | a far-famed duellist. 
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It is perhaps worthy of note that Mr. 
Ambrose Hardinge Giffard, a member of the 
Irish Bar, fought a duel with another bar- 
rister, Mr. Bagnal Harvey, by whom he was 
wounded. Mr. Harvey was subsequently, 
in 1798, the leader of the Rebellion in the 
county of Wexford, and was executed for 
high treason. Mr. Giffard afterwards be- 
came, as Sir A. Hardinge Giffard, Chief 
Justice of Ceylon. He was paternal uncle 
of Lord Halsbury, the ex-Lord Chancellor 
of England. 

The laws by which duelling is punishable 
were then, Mr. Walsh observes, as severe as 
now, but such was the spirit of the times 
that they remained a dead letter. No pros- 
ecution ensued, and even if it did no con- 
viction would follow. Every man on the 
jury was himself probably a duellist, and 
would not find his brother guilty. After a 
fatal duel, the judge would leave it to the 
jury whether there had bgen “any foul 
play,” with a direction not to convict for 
murder if there had not. 

“ Duelling in Ireland,” wrote Mr. Walsh 
in 1840, “is now happily a thing of the 
past.” A few years afterwards, however, the 
old duelling spirit asserted itself at the Irish 
Bar on a memorable occasion. Mr. T. B. 
C. Smith, in 1844, as Attorney-General for 
Ireland, conducted the State prosecution of 


| 


| 
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Mr. O’Connell. Mr. FitzGibbon was one of 
the leading counsel for the defence. The 
report of the trial for the 30th Jan., 1844, in 
the State Trials, contains this remarkable 
passage: “The court having adjourned for 
luncheon, during the interval the Attorney- 
General sent a challenge to FitzGibbon.” 
On the judges resuming their seats, Mr. 
FitzGibbon complained of the conduct of 
the Attorney-General thus: ‘ With a pistol 
in his hands he says to me, I'll pistol you 
unless you make an apology, and I cannot 
help telling him now such a course won’t 
draw an apology from me.” The Attorney- 
Genera! admitted that the letter was written 
hastily, but under circumstances of great 
provocation. The good offices of common 
friends were invoked, and the Chief Justice, 
insisting on an assurance from both gentle- 
men that the quarrel would proceed no fur- 
ther, thought that “this unpleasant matter 
might at once be set at rest” (see Reports 
of State Trials, New Series 5, pp. 366-368). 
This was the last instance of a serious 
challenge at the Irish Bar. Mr. Smith sub- 
sequently became Master of the Rolls, and 
was the immediate predecessor of Mr. Walsh 
in that office. Mr. FitzGibbon became a 
Master in Chancery. His son is one of the 


Lord Justices of Appeal in Ireland. — Law 
Times. 
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THE LAW OF THE LAND. 


By Wm. ArcH. McCCLEAN. 


VIII. 
OUR PET ANIMALS. 


Pa GUSTIBUS NON EST DISPUTANDUM ; 

which being interpreted, as everyone 
knows, is that there is no disputing about 
tastes. Confidentially this is no Latin legal 
maxim, the quotation is indulged in for the 
mere purpose of illustrating its truth as to 
animal pets, for one old maid will dote on 
one cat, another cannot exist with less than 
a half dozen cats, and still another will abhor 
cats. 

Run over the list of people you know or 
have known and make a list of their pets. 
One has a big dog, another a middle-sized 
dog, still another a very diminutive dog. 
Others have birds of every description and 
kind, squirrels, rabbits, a lamb, a goat, a 
fox, a wolf, an alligator, even a horned 
toad. When tastes run to curiosities there 
is no knowing what the last freak may be. 

When there is no disputing about tastes 
and every individual believes his or her taste 
as to pets is a laudable one, to be indulged 
at one’s whim, it is not to be wondered at 
that courts have been frequently called up- 
on to declare the law of the land as to 
animals. Taste is a particularly sensitive 
subject, as lawyers have remuneratively 
learned to know in this direction. 

The law divides animals into two classes, 
namely, such as are domitae, or commonly 
known as domestic animals, and such as are 
ferae naturae, or of awild disposition. The 
kind of ownership that an individual may 
have in either of these classes is quite dif- 
ferent and distinct. The ownership in those 
classed as domestic animals, as_ horses, 
cattle, sheep, and the like, is absolute, being 
such an absolute property in domestic ani- 
mals as shall entitle one to maintain an 





action against anyone for killing or injuring 
them, as shall entitle one to have him who 
should steal them punished, as shall make 
the owner liable for damages done by his 
domestic animals under certain circum- 
stances. In animals of a wild nature a man 
has only a limited or qualified property 
which continues only so long as they are 
under his dominion and control, such as 
where he housed or confined them so that 
they cannot escape, or where he has edu- 
cated or tamed them. If they escape from 
him or regain their natural liberty, his 
property in them instantly ceases, unless 
they are known to have a habit of returning 
whence they escaped. It is such a qualified 
ownership that one under many circum- 
stances cannot maintain an action for the 
killing or injuring of them, or a criminal 
prosecution for the larceny of them, and is 
not himself always liable for damages com- 
mitted bythem. There are, however, many 
exceptions to this limited property in wild 
animals, 

The decisions are numerous in which the 
question of ownership of animals is consid- 
ered, and in which delicate distinctions are 
called forth. The law as stated is well set- 
tled as to the larger domestic animals, such 
as horses, cattle, sheep and the like. The 
smaller animals and the freaks are those that 
frequently call out the mental powers of the 
court’s reasoning to a nicety. Ownership 
in the dog is complete now, though it was 
not in the days of Blackstone; a man may 
have damages for the killing and injury of 
his dog, his dog may be stolen and the thief 
punished, and the owner is liable for the 
damages done by his dog, if he knows of the 
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mischievous disposition of his dog to do 
harm. 

On the other hand consider the domestic 
cat and its feline ways. Exceptions must 
be made for pussy. As a learned court re- 
marked, cats are rather harbored than owned, 
they are not subject to direction, cannot 
be put under the same restraint as most 
other domestic animals; to a certain extent 
they may be regarded as still undomesticat- 
ed and their predatory habits as but a rem- 
nant of their wild nature. In consequence, 
when pussy crawls up on the porch of a 
neighbor and knocks down a bird-cage and 
makes an appetizing meal of a pet canary, 
the court is constrained to ask the momen- 
tous question, is a man to be held respon- 
sible for the act of his cat in killing his 
neighbor's canary-bird because he knows 
that the cat’s natural propensity would lead 
him to do so? Jt is answered by holding 
that the cat’s appetite for birds is a remnant 
of its wild nature that cannot be restrained 
by its owner, and for which its owner is not 
liable. It is well that such is the law. A 
pretty lot of damages the owners of cats 
would be paying for nights made hideous 
and the consequent loss of sleep and etcete- 
ras if courts held that the owners were liable 
in damages because they knew of the cat’s 
natural propensity to sing their oratorios at 
night. 

Birds, emblems of freedom, can so far 
lose their liberty as to become the subject 
of valuable property. They may gain their 
freedom by escaping and own themselves 
again, or belong to him who shall bring them 
into his dominion and control. On the other 
hand the escape and recapture may be so 
near together that the one capturing is only 
able to retake by the first owner having 
brought the bird under control; in conse- 
quence the first owner will not lose his 
ownership in the bird. A southern court 
has said, should a canary-bird, a mocking- 
bird, parrot or any other bird escape from 
its cage to the street or to a neighboring 








house, to say the first person who 
caught it would be its owner is wholly 
at variance with our views of right and 
justice. 

Doves and pigeons, to bea subject of 
property, must be confined. If at liberty 
and they be taken or killed, the owner can- 
not claim damages nor hold the party cap- 
turing them to answer the charge of larceny. 
If they fly to some farmer’s field and in- 
dulge in a feast of grain, the owner cannot 
be held for the known natural propensity 
of his birds to eat grain. An exception has 
been made however to the carrier-pigeon. 
Confined or in flight it is a subject of prop- 
erty. 

This qualified ownership in birds led a 
defendant to the charge of larceny of a bird 
and cage to plead that the bird was not 
such a species of property for which he 
could be held in larceny. In other words, 
to steal a bird was not larceny, for the bird 
was of a wild nature, hence no one’s 
property, and to steal it was not to steal from 
anyone. The court, evidently with little if 
any admiration for such fine-spun reason- 
ing, remarked that the value of the bird 
was perhaps more than ten times that of the 
cage, and to hold that larceny might be 
committed of the cage but not of the bird 
would be neither good law nor common 
sense. 

The ownership of animals of a wild 
nature must be such that they are brought 
into the actual power of the possessor. 


| The fish you see dangling on the end of 


your line, the fish you almost pull out of 
the water, or half way, to see them fall 
back —the biggest fish of a summer’s out- 
ing that become finally caught as told to 
your friends — these do not count, you do not 
own them unless actually caught, as a court 
was compelled to declare. The plaintiff 
was fishing and had cast a seine around a 
shoal of mackerel through which the fish 
could not escape in the opinion of experi- 
enced persons; but before the catch was 
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made the defendant entered with his boat 
and took the fish. Though the court was of 
the opinion that the conduct of the defend- 
ant was not commendable, yet they could 
not avoid holding that the fish were not in 
the actual power of the plaintiff, that the 
plaintiff’s possession was not complete so as 
to enable him to maintain an action for 
damages. 

In another case, a hunter had chased up 
a fox, was in pursuit of it, there was no 
doubt in his mind that he would overtake 
and capture it. However, another hunter 
made his appearance and in his sight killed 
and carried away the fox. In an action of 
trespass for damages the court said that the 
first hunter had not brought the fox into his 
actual power, and hence had not such pos- 
session of it as to be able to maintain tres- 
pass. 

From time to time courts have found it 
necessary to add to the list of animals of 
which when reclaimed larceny may be com- 
mitted. Bishop mentions the following: 
“ pigeons, doves, hares, covies, deer, swans, 
wild boars, cranes, pheasants and partridges, 
to which may be added fish valuable for 
food, including undoubtedly oysters.” 

In fact, when reclaimed and confined, the 
whole animal kingdom may be claimed to 
come under the same rule. If it were not 
so the menagerie business would be ex- 
tremely risky. An enterprising Yankee 
might transfer an entire menagerie to a 
new set of cages and make defense to the 
larceny that the ferae naturae of the mena- 
gerie were not objects of larceny. 

A Western court called upon to deter- 
mine the status of a tame buffalo, held that 
a buffalo which has been captured when a 
calf and reared on a farm with domestic 
cattle and becomes so tame as to take food 





from the hands of its master like other cattle 
and to be easily driven home when it strays 
away is no longer of a wild nature, but is 
the subject of property, and for any trespass 
committed by it the owner is liable, and for 
any injury done to it by others he can 
recover damages. 

The whales that move in the great waters 
have been to court, making of themselves 
martyrs for the development of the law of 
the land. Capturing and killing a whale and 
leaving it floating upon the ocean with 
marks of appropriation, makes it the abso- 
lute property of its captors who can main- 
tain an action against one who appropriates 
it with or without knowledge of the title 
of the captors. 

Fin-back whales killed in Massachusetts 
Bay with bomb lances sink to the bottom. 
They float to the surface in two or three 
days, and a usage that they shall belong to 
the person who killed them, no matter by 
whom found, is enforced. 

We leave the subject with the whale. 
The whale has swallowed our subject with 
its characteristic Jonah disposition. Be- 
holding our title and the end hereof, it may 
be asked, who ever heard of a whale for a 
pet? A recent newspaper yarn told of a 
pet whale that came at the whistle of its 
master in some bay, and sported and spout- 
ed in obedience to command. If that story 
is not pure fiction, and that whale is hurt or 
does an injury, a court may have to handle 
several nice questions that suggest them- 
selves. Cana pet whale be the subject of 
alarceny? Or if the pet whale swallows a 
man, will the owner be liable to the widow 
of the swallowed one in damages because 
kept with full knowledge of its natural 
propensity to swallow? We will make no 
attempt to forestall the answers of the court. 
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SCENES IN COURT FROM THE YEAR BOOKS. 


“ OW one would have liked to see one | 


of those ancient Courts under the 
Plantagenets!” was the remark of Wills J. 
at a meeting of the Selden Society, — on an 
eyre say at Winchester or Hereford,— the 
King’s Justices, the stout old sheriff with 
his posse, the bailiffs, the knights, the jurors, 
the serjeants of the law “‘ ware and wise” in 
their hoods, the appellees and prisoners, 
and all the motley crowd of suitors and 
spectators. Where be they all now? They 
live forgotten in the dusty folios of the Year 
Books—those Year Books rich with the 
spoils of time to the student of our legal his- 
tory, to the ordinary reader an arid waste 
of legal technicalities. Yet here and there, 
diversifying the dreariness, we come upon 
some little green oasis of human interest, a 
lively wrangle between counsel, a glimpse 
of national manners, an outbreak of testiness 
on the part of the judge, it may be a “ good 
round mouth-filling oath,” such as Queen 
Elizabeth in her best vein could swear, ac- 
cording to Mr. Froude. A Scotch young 
lady, lamenting her brother’s addiction to 
the bad habit of swearing, added apologeti- 
cally, ‘‘but nae doubt swearing is a great 
set aff to conversation”; and no doubt 
swearing from the Bench is very effective 
at times. So at least the King’s Justices 
thought, for they swear in the Year Books 
with the force and freedom of Commodore 
Trunion. ‘Do so in G—’s name,” “ By 
G— they are not,” “Go to the devil” (Alez 
aut grant diable) — this to a bishop — are 
among the flowers of judicial rhetoric. 
When Hull J. flew into a passion at the 
sight of a bond in restraint of trade and 
swore “per Dieu si le plaintiff fuit icy, il 
irra al prison” (2 Hen. V. fo. 5, pl. 26), he 
was only keeping up the tradition of the 
Bench. Counsel swear by St. Nicholas, 
which has an appropriateness of its own 
(21 & 22 Ed. I. Br. Chr. 31, iv. 480). 








‘* A good and virtuous nature may recoil 
In an imperial charge,” 
says Shakespeare in “‘ Macbeth.” The jus- 
tices felt they represented the King’s person 
and were naturally inclined to be a little 
absolute in swearing and laying down the 
law. Cases did not then embarrass them. 
‘Never mind your instances,” says Meting- 
ham J. to counsel who was citing some 
previous decision (20 & 21 Ed. I. Br. Chr. 


31, iv. 80). Here is a little scene, sugges- 
tive of the Court in Bardell v. Pick- 
wick. : — 

Berriwick J. (to the Sheriff). ‘How is 


it you have attached these people without 
warrant? For every suit is commenced by 
finding pledges, and you have attached 
though he did not find pledges.” 

The Sheriff. ‘“ Sir, it was by your own 
orders.” 

(Mem. by Reporter.) “If it had not 
been, the Sheriff would have been grievously 
amerced. Therefore take heed.” (21 & 22 
Ed. I. Br. Chr. 31. iv.) 

On another occasion a jury was shuffling, 
on a question of legitimacy. 

Roubery J. (to the Assize). ‘ You shall 
tell us in another way how he was next heir, 
or you shall remain shut up without eating 
or drinking until to-morrow morning. (21 
& 22 Ed. I. Br. Chr. 31, iv. 272.) This 
quickly brought the right answer. 

Counsel do not escape unscathed. 

Hertford J. (to Counsel). ‘You do bad 
service to your client. You only take care 
to get to an averment. You have pleaded 
badly.” (21 & 22 Ed. I. Br. Chr. 31, iv. 
180.) This must have been trying for poor 
Mr. Phunky. The-following is more racy. 
In a writ of Monstravit de Compoto, &c., 
Hampone (counsel) begins in this seem- 
ingly inoffensive manner: ‘Whereas he 


supposes by his writ that he has nothing 
whereby he may be summoned or attached 
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to render this account, we tell you that he 
has assets in T.,” &c. 

Hengham J. “Stop your noise (Lessez 
vostre noyse) and deliver yourself from this 
account, and afterwards go to the Chancery 
and purchase a writ of Deceit, and consider 
this henceforth as a general rule.” (30& 
31 Ed. I. Br. Chr. 31, v. 6.) Let us hope 
this last statement was lucid to the practi- 
tioner of the day. The words at the begin- 
ning certainly seem rude, but perhaps they 
are only what a counsel of that day calls 
“curial words” (paroles de la Court). 
“Every word,” he says, “spoken in Court 
is not to be taken literally. They are only 
curial words” (20 & 21 Ed. I. Br. Chr. 31, 
ili.) —a remarkable anticipation of a certain 
celebrated occasion when the Pickwickian 
sense of the word “ humbug” was explained. 

However, counsel were able to take care 
of themselves then as now. 

“Sir” (this was the mode of addressing 
the Court). “Sir,” says Toudeby, ‘‘ we do 
not think that this deed ought to bind us, 
inasmuch as it was executed out of Eng- 
land” (at Ghent). 

Howard J. ‘Answer to the deed.” 

Toudeby (counsel). ‘ Weare not bound 
to do so for the reason aforesaid.” 

Hengham J. ‘ You must answer to the 
deed, and if you deny it then is it for the 
Court to see if it can try,” &c. 

Toudeby. ‘“ Not so did we learn pleaa- 
ing.” (30 & 31 Ed. I. Br. Chr. 30, ii. 72.) 
This probably in an audible aside. 

The independence of the Bar is emulated 
by the Reporters. One Robert was charged 
with harboring an outlaw. The outlaw pro- 
cured a charter of pardon from the King, 
and Robert contended that this purged his 
offence. Berriwick J. was like Dr. Johnson ; 
his pistol having missed fire he knocks 
down his opponent with the butt end of it. 
‘“‘ Robert, pay your fine to the King, for you 
cannot deny you harboured him, and that 
was a great trespass against the King,” &c., 
&c. 





‘Note, the Justice did this rather for the 
King’s profit than in accordance with the 
law, for they gave this decision zz terrorem.” 
(30 & 31 Ed. I. Br. Chr. 30,i. 506.) Brave 
reporter! This is better than surreptitiously 
keeping a drawer like Campbell for Ellen- 
borough’s bad law. Later on a reporter — 
was it the same?—mentions a ruling with 
approbation as “ correct.” 

The proper construction of the Statute of 
Westminster came in question. 

Hengham J. ‘Do not gloss the statute. 
We understand it better than you, for we 
made it, and it is often seen that one statute 
extinguishes another.” Often! we should 
think so, Counsel of course collapsed. 
Still, the learned judge failed to appreciate 
the distinction of intention and intendment 
The dictum contrasts unfavorably with the 
modesty of the late Lord Justice James in 
referring to a previous decision of his own, 
“which,” he would say, “is an authority, 
though I joined in it.” 

Technicality in these early cases is ram- 
pant. The rule is “ Find a flaw, however 
microscopic, in the writ, and pray for judg- 
ment.” In a “ Petit Cape,” Agnys was 
written instead of Agnes. Asserby (for 
Agnes) thought thereby to upset the whole 
process, and he said, “Sir, he sued the Petit 
Cape against Agnys, whereas he ought to 
have sued it against Agnes. Judgment of 
the bad writ.” 

Metingham J. “It is not the fault of the 
party, but it is the fault of our clerk, and 
that fault will be amended by us, and so we 
tell you that the process is sufficiently good, 
and you are not courteous in speaking in 
that fashion.” 

We find Hengham J. obliged, on another 
occasion, to observe, ‘“‘ That is a sophistry, 
and this place is designed for truth.” (30 
& 31 Ed. I. Br. Chr. 31, v. 20.) No ap- 
plause is recorded however as following this 
excellent sentiment. Brumpton J. has even 
to admonish counsel, “‘ See that there is no 
deceit in your pleadings.” (30 & 31 Ed. I. 
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Br. Chr. 30, v. 362.) Craftiness in plead- 
ing was the order of the day, like the subtle- 
ties of the schoolmen. 
thirteenth century writer, recommends advo- 
cates to adopt what he calls “‘a vulpine sim- 
plicity.” ‘You have admitted this, God 
help you,” says the Court on one occasion. 
On another, counsel had made a slip in 
vouching the wrong person. 

Robert (on the other side). ‘ We pray 
judgment of this bad voucher.” > 

Warwick (who had made the slip). 
‘‘ Leave to imparl for God’s sake, Sir.” 

(Mem. by Reporter.) ‘ He obtained it 
with difficulty.” (21 & 22 Ed. I. Br. Chr. 
31, iv. 492.) 

This excited state of counsel was not al- 
together professional keenness. Amerce- 
ment was the common consequence of an 
unsuccessful suit. 


Indeed, Durand, a | 





The Prior came. 

Spigournel J. ‘“ Do you claim infangthef 
and utfangthef ?” 

Hunt (counsel). 
infangthef.” 

Spigournel J. ‘Was the felony com- 
mitted within the limits of your franchise? ” 


“‘Sir, he claims to have 


Hunt. “No, Sir.” 
Spigournel J. ‘“ Where then?” 
Hunt. “ Sir, we do not know.” 


Spigournel J. ‘“ Now, Sir Prior, do you 


| mean to hold a plea in your Court of a fel- 


People are always being | 


amerced for false, that is, unfounded claims, | 


sometimes sent to prison. Witness the fol- 
lowing sad tale of an attorney. It was a 
case of a claim to land, and alleged default 
in attending on a given day. 4&.’s attorney 
held to the default. The Justice asked on 
what day the default was made. The attor- 
ney answered that it was on the first day, 
and it was found that it was on the second 
day, and afterwards (one or two or three 
days afterwards) the attorney came and said 
that it was on the second day, and he held 
to the default as before. 

Metingham J. “My fine friend (bel 
amy), the other day when the worthy man 
was ready to make his law you said that the 
default was made on the first day, and after- 
wards you came and said that the default 
was made on the second day, and thus you 
vary in your words and deeds: this Court 
doth adjudge that you take nothing by your 
writ, but be in mercy for your false plaint.” 
(21 & 22 Ed. I. Br. Chr. 31, iv. 460.) 

A prior had: hung a thief (who had con- 
fessed), and got himself into hot water 
about it. 


Spigournel J. ‘Call the Prior.” 





ony committed out of the limits of your 
franchise, when you claim only infangthef?” 

(Counsel for the Prior turned: and doubled, 
but to no purpose. ) 

Spigournel J. (to the Prior). ‘ You have 
well heard how it is recorded that you went 
to judgment on him who acknowledged 
himself a felon without presentment by the 
Coroner who can bear record, whereas your 
Court is not a Court of record, and this you 
cannot deny: attend judgment on Monday.” 
(30 & 31 Ed. I. Br. Chr. 30, i. 500.) 

What befell the unlucky Prior does not 
appear. The Crown was getting very strict, 
and rightly, about these franchises. 

Default of appearance was a common in- 
cident then as now, perhaps commoner, ow- 
ing to the. difficulties of travelling, as the 
following illustrates. It was a case of a 
Writ of Right between Roger de Penger- 
skeke, demandant, and John de Leicester 
and Joan his wife, tenants. On the day of 
the return of the writ to cause the four 
knights to come and choose the Assize, John 
did not turn up and the default was recorded. 
On the next day John came to the bar and 
answered for his wife as attorney, and for 
himself in his own person, and said that the 
default ought not to hurt him because he 
was hindered by the rising of the waters. 

The demandant’s Attorney. ‘‘ Where 
were you hindered?” 

The Tenant. ‘ At Cesham.” 

Mallore, J.‘ At what hour of the day?” 

The Tenant. ‘At noon.” 
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The demandant’s Attorney. 


“And we | 


outright of his default, and we pray seisin 


pray judgment if from that time he could be | of the land.” 
here at the hour of pleading, since it is fifteen | 


leagues away from here. Besides he began 


his journey too late.” 


The Tenant. “I travelled night and 
day.” 
Mallore J. ‘‘ What did you do when you 


came to the water and could not pass? Did 
you raise the hue and cry and the menée, 
for otherwise the country would have no 
knowledge of your hindrance?” 

The Tenant. “No, Sir. I was not so 
much acquainted with the law, but I cried 
and hullooed” (jeo criay e brayay). 

The demandant’s Attorney. ‘“ Judgment 





| 


Mallore J. ‘“ Will you accept the aver- 
ment that he was hindered as he says? ” 
The demandant’s Attorney. “If you ad- 


| judge so, Sir, but since he has admitted that 


he did not raise the menée, judgment of his 
admission.” 

Hengham J. ‘Keep your days until to- 
morrow.” And on the morrow they were 
adjourned to the Quinzein of Trinity, which 
to some seemed strange. (30 & 31 Ed. I. 
Br. Chr. 30, v. 122. Not to us, familiar 
with the law’s delay. But space is limited, 
and we must drop the curtain — EDWARD 
MANSON ix the Law Quarterly Review. 


BESIDE THE MARK. 


By WENDELL P. STAFFORD. 


HO cares how well the bow is strung, 


How finely wrought in every part, 


If, when the silver cord has rung, 


The arrow has not reached the heart ? 
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TEMPLE STUDENTS AND TEMPLE STUDIES. 


By Dennis W. DouTHWaITE. 


HE dawn of the seventeenth century 

was the hey-day of the Temple. The 
members still retained much of their old 
attitude to the rest of the world; but inside 
they began to develop a clanship and a 
fashion of their own—the Benchers, as it 
seems, fostering every movement towards 
singularity of dress, mien and habit. The 
student delighted to wear his rue with a 
difference. He donned ‘‘sad-colored cloth- 
ing” and eschewed “all flowered cloakes,” 
the more readily because, outside, the poet 
was singing the splendors of a dress as rich 
and rare as Howard’s luckless 


‘+A vest as admired Vortiger had on 
Which from a naked Pict his grandsire won,” 


—the earliest version known to us of the 
action of ‘taking the breeks off a High- 
lander.” 
he consented to be clean shaved, because, 
around him, all other gallants went bearded 
like the pard. So, in the reign of Henry 
VIIL., he had been forbidden to play shove- 
grote or slyp-grote within the Temple walls 
on pain of 6s. and 8d.,—more because 
shove-grote was then the play of the com- 
moner sort than because of any fear of its 
demoralizing influence. Indeed, for many 
years afterwards, the Temple was a hot-bed 
of what the unlearned call games of chance 
and gambling, the usual finish to the Read- 
ers’ feasts. Some of the old dice were 
found, not many years since, beneath the 
Temple floor, and, unless tradition errs, the 
majority were cogged. 

The uprising of this new spirit, though it 
was a good deal laughed at, was not without 
its uses to the Inns. It was a great Free- 


masonry which threw whatever influence it 
possessed behind its champions and spokes- 
men, and may have made no little difference 


In the same spirit of contradiction | 





to the outcome of its struggles on behalf of 
the Common Law. “The Court desires to 
stand well with the Templars in these times 
of commotion,” says one writer; and it 
would be hard to gauge the worth of the 
support which his enthusiastic backers may 
have given to Coke in his duel with the 
King. If Sir John Rigby was called on to 
deliver an awkward opinion on Parliamentary 
Right, we doubt if— quite apart from the 
question of Sir John’s parliamentary reputa- 
tion — he would find the same blind loyalty 
to back him. In these piping times of 
peace, when the Common Law funs no 
dangers, and all the tendencies are towards 
the increasing of the people’s privileges (in- 
cluding litigation), the barrister can afford 
to relax his discipline and unbend. 

It will be remembered of Mr. Pell’s Lord 
Chancellor that, in expressing his opinion 
of no less able a lawyer than Mr. Pell him- 
self, he claimed the right to ‘“‘d—n hisself 
—in confidence.” That, if the flippancy 
may be pardoned, is, with a trifling and 
obvious transference, exactly the attitude of 
the modern bar. Nor, we stippose, is there 
any great need of something more. The 
Bar Committee is perhaps right in being 
content to exist without, like the Greek 
philosopher, asking for a reason. 

“Govern me, if you please,” said Lord 
Bramwell, ‘‘as little as possible.” Lord 
Bramwell was, or should have been, a mem- 
ber of the Bar Committee. Not only would 
he have much enlivened it proceedings, but 
he might have ensured the continuance of a 
policy which, we fear, there is at present . 
some danger of its abandoning—to forget, 
in the turmoil of legislation, old methods, 
like Maud, “ Faultily faultless, icily regular, 
splendidly null.” 
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To return to the time 6f Coke — it is 
evident that this new spirit drew some share 
of public notice to the Templar and _ his 
doings. He began to find a place in literature, 
drama and caricature. There was appar- 
ently a good deal of unfavorable criticism 
in the talk of the time. Being neither fop 
nor Philistine, he suffered something at the 
hands of both. 








Street, and when business was slack, or the 
students in holiday humor, steel rang on 
club sometimes for days together. 

Inside the Temple, Temple law was su- 
preme. It was a curious code, not going 
much further than that no bailiff should 
execute a writ, nor any sheriff effect an ar- 
rest for a duel, within the precincts. It was 
Temple law, too, that no foreign potentate, 





KING’S BENCH WALK, INNER TEMPLE. 


By the first, who credited him with a de- 


sire for emulation which he would have | 


been the first to disclaim, he was held to be 
not quite perfection, to have in him a soup- 
con of the wrong side of Temple. Bar. On 
the other hand, the ’prentices of Fleet Street 
who lived on his borders were sworn to an 
enmity which, for his own part, he most 
industriously fostered. Dame Saddlechop’s 
belief that, “a frank and hearty London 
’prentice is worth all the gallants of the 
Inns of Court,’ was one that found ready 
acceptance in the merchant booths of Fleet 


such asthe Lord Mayor, should show any 
emblem of state therein, — an excellent rule 
which the’ chief magistrate, in 1668, saw 
fit to challenge, entering with his sword of 
state before him. Pepys tells the sequel: 
“The students did pull it down and forced 
him to go and stay all the day in a private 
councillor’s chamber until the Reader 
could get the young gentlemen to dinner.” 
At any other time such assumptions of 
dignity and independence would have been 
merely farcical. Those days lacked a sense 
of humor, and notions of farce were crude. 
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It was so hard to say which of those gallants 


might not be all-powerful within the year. | 
A ready wit and a handsome build would | 


bear a man as far as solid learning. Coke 
climbed by the one way and became. Chief 


reached the woolsack. Fuller says that Hat- 
ton at the Temple “took rather a bait than 
a meal of legal learning.” Yet, since his 
dancing was to that of the courtiers as ‘“‘a 
banquet of bread and cheese,” he was taken 
to Court by his Queen—the author of the 
simile—and ere long was enthroned in 
Westminster Hall without having so much 
as a barrister’s degree. That his failure 
was not as great as might have been anti- 
cipated was due to the fact that he never 
ventured ‘‘to wade beyond the shallow 
margin of equity, where he could distinctly 
see bottom.” Certainly his estimate of the 
dignity of his position never suffered through 
any ignorance of its subtler responsibilities. 
Whatever the worth of his decisions, there 
has never been a Chancellor whose moral 
precepts were more readily at the service of 
the nation; while his love letters to the 
Queen are, to use a common phrase, models 
of what such documents should be. 

At the time when England was ‘a nest 
of singing-birds,” it was in the Temple that 
many of them found their home. Beaumont 
was a member of the “Inner,” like his 
grandfather, father and elder brother, who 
were all judges in their day. The Temple 
had a dozen such at this time, of .whom, 
perhaps, Browne was the greatest. Now- 
adays the name of Browne is leé8s famous 
than familiar, but in his day he was reck- 
oned the equal of Beaumont, and known as 
the author of the prettiest masque of his 
day — Ulysses and the Sirens,— played be- 
fore the Queen, and brimful of handsome 
allusions to the maids of honor. As if to 


stamp the prevailing genius of the time, 
there is the following entry found in the 
diary of John Manningham, student of the 
Middle Temple, under date of February 2, 





| 1601: “At our feast, we had a play called 


‘Twelve Night or What You Will,’ much 
like the Commedy of Errores, or Menechmi 
in Plautus. A good practise in it to make 


| the Steward beleeve his Lady widowe was 
Justice; Hatton had taken the other and | 


in love with him, and then when he came to 
practise making him beleeve they tooke 
him to be mad.” Thanks to this paragraph, 
the bold entry on another page of this com-’ 
mon-place book —‘“ xox omnis moriar” — 
becomes prophetic. For it is a strange 
jumble, this diary, obtaining most of its 
interest from causes which Manningham 
can hardly have foreseen. Fully one-half 


-of the entries are notes of sermons, full, 


elaborate and conscientious, with such per- 
sonal comments on the preacher’s face and 
manners as seemed likely to be important. 
Another quarter is devoted to notes of epi- 
grams, puns, etc., laid up, no doubt, for 
future use, and giving ample proof of the 
imperishable nature of all jests. There are 
quips contained therein which have appeared 
regularly in all jest books since ‘“ genuine 
Joe Miller’s,” looking rather weird in their 
Jacobian dress, as well as gibes which time 
has robbed of their bitterness, and sharp say- 
ings which have long since lost their point. 
Manningham’s tastes had a wide range— 
exactly how wide we shall never know, for 
the other end is lost in a coruscation of stars 
which adorn the volume on every other 
page, where he had called a spade a spade 
with what strikes his present editors as un- 
necessary bluntness.’ But when all is done 
there still remains a body of pleasant gossip 
which makes good Manningham’s claim to 
be considered the Temple Pepys. There is 
“scandal about Queen Elizabeth” cheek by 
jowl with the text of a sermon and remarks 
on his doublet and hose. There are good 
stories told by his fellow-student, Overbury, 
afterwards poisoned by the notorious Count- 
ess of Somerset, and by his ‘“ chamber- 
fellowe,” Curle. And along with them entries 
such as: “This day Serjeant Harris was 
1The Diary was edited for the Camden Society in 1868. 
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retayned for the plaintiff, and he argued for 
the defendant; soe negligent that he knowes 
not for whom he speakes.”” A similar piece 
of negligence is told of Dunning, afterwards 
Lord Ashburton. 

“«T was brought up as my friends were 
able; when manners were in the hall I was 
in the stable,’ quoth my laundress when I 
told her of her saucy boldness.’” And 





great movements in politics or letters to 
which they have not contributed. Such 
Puritans as Ireton, Pym and Whitelocke 
mark one generation; Congreve and Wych- 
erley mark the next. And with them are 
Somers, North, Jeffreys, Thurlow, Cowper, 
Yorke and Blackstone—all ‘“ behemoths” 
of their kind, and helping, in some degree, 
to make the history of their age. It is not 


VA A a VRE 


FOUNTAIN COURT. 


“Ha! the divel goe with thee,’ said the 
Bishop of L. to his boule—when himself 
ran after it.” There is nothing hardly worth 
remembering in the whole book, and yet all 
is tempting to quote. Manningham’s quaint 
affectation of shrewdness and evident desire 


to be up-to-date beget an affectation as hard | 


to justify as it is to avoid. 
From this time onward the story of the 
Temple is an open book. 


If afterwards the | 





necessary to say anything of the years which 
made them famous. It is more to the pur- 
pose to see Whitelocke the Puritan, in 1632, 
spending much time and money in the pro- 
duction of a masque for the Queen, which 
was presented by the Inns of Court —the 
author, James Shirley, once clerk in holy 
orders, but now set up for a play-maker 
and turning out five-act comedies with com- 
mendable regularity. Or the Chancellor 


societies lost the power they possessed in | North, in his brother’s biography, living in 
the time of James, there have been few | Elm Court, “a dismal hole,” and famous as 
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’ 


a ‘* put-case’ 
with any who would condescend to notice 
him; never without his books, and his bass- 
viol, sedulous, pushing and “ indifferent hon- 
est” —a pettifogger who was to reach the 
woolsack. Jeffreys used to tell an absurd 
story of him, that in his briefless days he 
had been seen riding a show rhinoceros 
through the London streets—a_ baseless 
calumny which the Chancellor never quite 
lived down. As a set-off to North’s early 
demureness comes the story of Pemberton, 
afterwards Chief Justice. ‘In his youth,” 
says Burnet, “he mixed with such lewd 
company that he quickly spent all he had, 
and ran so deep in debt that he was cast in- 
to jail, where he lay many years; but he 
followed his studies so close in the jail that 
he became one of the ablest men in his pro- 
fession.” The obvious moral had _ better 
be suppressed. 
advice of Lord Kenyon to the young stu- 
dent: ‘Let him spend all his money, marry 


In a modified form it is the | 


at the moots, and for arguing | 


a rich wife, spend all her’s, and when he has , 


not a shilling in the world let him attack 
the law.” 

Even of the brutal Jeffreys, or Jefferies 
(for one may not be dogmatic where he 
himself was so unprejudiced—and_ he 
spelled it four different ways), there is 
something pleasant to be told. It is said 
that to him was entrusted the choice of a 
new organ for the Temple church, as a 
tribute to his taste in music. It is perhaps 
the only pleasant thing to be told of one 
who, according to Lord Campbell, “even 
in his youth, at marbles and leap-frog, was 
known to take undue advantages,” and who 
continued through life the course of profli- 
gacy so soon begun. 

To this time belongs the story of the fire 
which devastated half the Temple. It hap- 
pened in January, 1678, through the ac- 
cidental spilling of a lamp, and raged for a 
day and a half. On the night when it began 


an iron frost was on the ground, the Thames 
was frozen, and the Templars were hard put 


to it for water. In their extremity they 
brought barrels of ale from the buttery and 
fed the engine with the malt liquor. Roger 
Cook has a full account of the burning in 
his Autobiography, a book which presents 
the most entertaining picture of student life 
after Manningham. The next great fire in 
the Temple was in the young days of the 
late Baron Maule. 
said, coming home late from a supper-party, 
put his lighted candle under the bed—a 
circumstance on which we do not presume 
to offer any reflections. 

To the traveller along Fleet Street, seeing 
the frowning gateways that open into stone- 
paved alleys as dingy as themselves, the 
sight of that pleasant oasis, the Temple Gar- 
dens, will come as a surprise. They cover 
three acres, and are glorious stretches of 
green even yet, with trim-kept walks and 
trees which not all London’s dust and grime 
will ever spoil. 

Their history yields to no part of the pre- 
cincts in age and charm. It is here that 
Shakespere places the quarrel of Planta- 
ganet and Somerset and the plucking of the 
red and white roses of the Civil War. Some 
years since the garden was still famous: for 
red and white roses—the Old Provence 
Cabbage and the Maiden Blush. But its 
chief glory now is the chrysanthemums 
which, exhibited at first as a*kind of Zusus 
naturae in such a place, have for some years 
won a sound horticultural reputation on 
their merits. Shakespere was the first of 
many dramatists to choose the garden as a 
scene — always, of course, by the simple 
expedient of an early allusion to their sur- 
roundings by one of the characters. 


That gentleman, it is 


‘¢When Burbage played the stage was bare 
Of fount and Temple, tower and stair.” 
And so it was in Shadwell’s Sgucre of Alsatia, 
whose hero is a Templar, and where Mrs. 
Bracegirdle played the ingenue. Shadwell 
was a member of the Middle Temple, and 
gives an excellent portrait of the law student 
of the time, with many wise reflections on 
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the value of early and diligent 
to study. It is a pity that so excellent a 
moralist should have been so greatly ad- 
dicted to drink. Later allusions to the place 
by Addison, Steele and Goldsmith are too 
well known to need repeating. As we have 
seen in Coke’s time, and for long afterwards, 


application 


the Temple stairs at the foot of the walks 
were a well-known hiding place for boats in 





‘Temple Toasts.” The Inns have always 
kept some tinge of their old masters’ asceti- 
cism, although the presence of lady residents 
was at one time not unknown. The fact 
that old Mrs. Dunning was murdered in 
Tanfield Court by Sarah Malcolm in 1732 
But Sarah, although Hogarth 
sketched her, is not an example of Temple 
femininity on whom we would lay any stress. 


proves this. 





TEMPLE GARDENS. 


days when it was easier to travel to White- 
hall or Westminster by the waterway than 
by a road which was often knee-deep in 
Now the steamboat ousts the wherry, 
covering the trees of the garde: with its 
grime; while nearer still, along the bank, 


mud. 


runs an underground railway, the sleepers 
here being placed on layers of tan to deaden 
the sound of passing trains. 

The name of Mrs. Bracegirdle suggests 
the fact that very pretty reading might be 
made, in competent hands, of a collection of 


Yet she had her vogue, if a short one, when 


| a copy of her confession sold for twenty 


| 
| 
| 


guineas — in itself a temptation to the liter- 
ary to commit manslaughter — and Walpole 
himself paid five pounds for her portrait. 
Now her story is in the “ Gentleman’s Maga- 
zine” and her skeleton in the Botanic Gar- 
dens, Cambridge. 

If the Templar’s toasts were few they were 
pleasing, and of his own choosing. He was 
not like Shallow, ‘“‘ever in the rearward of 
the fashion,” nor like Falstaff, indiscriminate. 
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In her day Mrs. Bracegirdle’s was a name 
to conjure with. She turned the heads and 
stormed the hearts of our forefathers for 
something like a quarter of a century. This 
is Dryden’s toast for her: — 

«*T had to-day a dozen billets doux 

From fops and wits and Bow street beaux ; 
Some from Whitehall, but from the Temple more, 
A Covent Garden porter brought me four.” 


It should always be a matter of regret to 
good Americans that on the day when Anne 
Bracegirdle first took the town by storm 
some misguided people were taking ship 
for the new land called Pennsylvania — re- 
joicing to leave a city where such heathen 
practices were ripe. One could give no 
higher praise to any woman than that her 
goodness impressed two such men as Wal- 
pole and Colley Cibber; and that praise is 
Mrs. Bracegirdle’s. We must not forget an 
earlier name in this calendar—the only 
hagiology in which Barbara, Duchess of 
Cleveland, will ever figure. Our only con- 
cern with her now is that Voltaire, and after 
him Leigh Hunt, tells the story of her visits 
to the young Templar, Wycherley, in the 
Inn, ‘‘ dressed like a country maid in a straw 
hat, with pattens on, and a basket in her 
hand.” 

The next visitor is a much more pompous 
and reputable dame,—no less than the 
famous Sarah, Duchess of Marlborough. 
Her visits were all paid to the chambers of 
young William Murray, afterwards Lord 
Mansfield, but then a rising junior living in 
King’s Bench Walk. The Duchess sent 
Murray a retaining fee of one thousand 
guineas, for the purpose, apparently, of giv- 
ing him excellent advice at most unseason- 
able hours. Often the lumbering Marl- 
borough coach, with its army of lackeys 
and link-bearers, would rumble down the 
walk at ten o’clock at night and find Murray 
out, “drinking champagne with the wits.” 
Her Grace would then invariably wait for 
him, always with the same gruff rebuke: 
“Young man, if you wish to rise in the 





world, you must not sup out.” Once, having 
waited till past midnight for her opinion, 
she departed furious and complaining. ‘I 
do not know, sir, who she was,” said the 
trembling clerk, who, no doubt, had felt the 
rough side of the imperious tongue; “ but 
she swore so dreadfully that I am sure she 
must be a lady of quality!” 

We must not forget Bessie Surtees, a 
famous beauty, who ran away to be married 
to the future Lord Eldon. (Templars have 
always had a weakness for elopements ; the 
younger Colman and Sheridan are excellent 
examples). George III. told Eldon when 
he received the seals that he owed his place 


| quite as much to his wife as himself. There 


is a delightful story of the struggling years 
of the young couple, when the future Chan- 
cellor undertook to read the lectures of the 
Vinerian Professor to the students. He re- 
ceived the first only just before the time for 
its delivery, and proceeded, all unwittingly, 
to open a treatise on the statute, 4 and 5 
Phil. and M., cap. 8: ‘Of young men run- 
ning away with maidens.” ‘Fancy me 
reading, with about 150 boys and young 
men all giggling at the Professor.” 

There is Mary Lamb, too, who alone of 
all these; can claim to have been born with- 
in the precincts; and a daughter-in-law of 
Littleton who has the equally unique dis- 
tinction of being buried there. We had 
almost included sweet Ruth Pinch, to whom 
Fountain Court is sacred, as the place where 
she and John Westlock were wont to 
meet. 

In Queen Anne’s day Hatton describes 
the fountain jet as rising “to a vast and al- 
most incredible altitude.” It isa tiny stream 
now, that bends at a height of some few 
feet like a silver whip. Its fenced enclosure 
and mimic fish pond, with the crowd of 
twittering sparrows that are always on its 
brim, make it the pleasantest spot of any in 
the Temple, as it is the best known in song 
and story. 

As we leave the Temple, by Middle 
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Temple Lane, we pass a dingy pile of build- 
ings, known as Brick Court. Here, at No. 
2, we might have seen, in 1768, no less a 
personage than Blackstone, engaged on the 
Commentaries, with a bottle of port always 
before him. He has to pause occasionally 
to send a polite message to the floor above, 
begging that Dr. Goldsmith will, in some 


and see him drink a bumper of the port to 
the success of the Commentaries. And, 
since Goldsmith has come into this chron- 
| icle, we may add the names of two others — 
Johnson and Charles Lamb — who are foster- 
children only, but who have left their mark 
on the Temple buildings. Assuredly the 
Temple has a better claim on Goldsmith, 





OLIVER GOLDSMITH’S GRAVE. 


degree, lessen the noise upstairs. To lodge 
beneath Oliver was to work under difficul- 
ties. Historically, the facts go no further; 
but yet we look to see the amiable jurist 
presently take up the port and mount the 
stairs to join the wits; and hear Dr. Johnson 


quote, half-defiantly, his own verses—al- | 


ways a pleasant thing — 
‘¢Deign on the passing world to turn thine eyes 
And pause awhile from letters to be wise,” 


and listen to Goldsmith’s roystering ‘ Hear! ” 


| whom she sheltered through good report 
| and ill, than Oxford has on Shelley — 

whom she expelled. And since the Univer- 

sity now boasts the one, the Inn may still 

cherish the other. To many men the chief 
| charm of the place is in these associations, 
| and the world, which is not moved by the 
| majesty of Smith’s “immortal Leading 
| Cases,” makes many a pilgrimage to Brick 
| Court, where Goldsmith lived and died, and 
| to the Temple Church where he lies buried. 
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Ten months after Goldsmith was dead, Lamb | 
was born in Crown Office row, “ right op- | 


posite the stately stream which washes the 
garden foot with her yet scarcely trade- 
polluted waters, and seems but just weaned 
from Twickenham naiades. A man would 


give something to have been born in¢such | 


places.” 

That is the true 
spirit, and Elia 
may claim to have 
had his degree, 
and to have writ- 
ten a Thesis in the 
essay on the Old 
Benchers of the In- 
ner Temple. It be- 
comes necessary to 
remember the 
warning of Rufus 
Choate about di- 
lating with the 
wrong emotion, 
but few people will 
grudge Elia a 
place in these 
notes on his birth- 
place and real 
home. 


It only remains 
to say something 
of the present as- 
pects of the Tem- 
ple. Of late years 


its resident population has been decreas- | 


ing steadily, and modern changes all make 
for the increase of “ business premises” and 
modern copies of “‘ My Lord Coke’s shop.” 
Now the Templar joins in the general 
exodus of city folk each evening, and 
“the studious lawyers” whom Spenser 
hailed, “have their bowers” in country 
suburbs, such as the Temple was in olden 
time. Barrister and clerk, bencher and 
student, homeward plod, north, south, and 
west, leaving the little world of law and 





BRICK COURT. 





letters to watchmen and a few scattered 
residents. Even the laundresses desert it, 
and must needs be brought from some mys- 
terious abode in the basement or the eaves 
of adjacent streets. Some few tenants there 
are who may say with Mr. Jorrocks, 
“Where I dines I sleeps,” —the last garrison 
left on the mer- 
chant’s frontier by 
the retreating 
army of the west. 
Why this remnant 
still remains is, 
and always will 
be, an_ insoluble 
mystery to most of 
its acquaintance. 
We suppose that 
no resident ever 
yet induced his 
female relatives to 
believe that there 
is any pleasure in 
the life there. One 
must have made 
trial of it to at all 
understand the de- 
lights of so much 
Bohemianism and 
aesthetic discom- 
fort. Perhaps the 
tenant himself has 
no very satisfac- 
tory explanation of 
his choice. He 
has all Teufelsdréck’s liking for attics 
without that philosopher’s clear, succinct 
reasons for his preference. Certainly the 
two popular theories — “their nearness to 
the courts” and “their cheapness” are 
equally plausible and equally delusive. The 
conveniences of modern travel have ex- 
ploded the one; for the second, it is doubt- 
ful if anywhere one may find a more excel- 
lent opportunity of obtaining poor accom- 
modation at a high rent than the Inns of 
Court afford. 
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Late years, however, have wrought many | 
changes in the buildings. At the far end 
of the Temple, next the river, is a florid 
example of Italian art, erected some few 
years ago, which provides “eligible suites” 
at the cost of very glaring incongruity with 
every building round. Opposite Goldsmith’s 
windows in Brick Court the scaffolding is 
not yet removed from a building which will 
exhibit the same striking contrast to its 
neighbors in Middle Temple Lane (though 
we could hardly plead now any slavish ad- 
herence to the style of architecture there), 
and serve as a handsome tomb for all the 
memories of Elia’s description of Hare 
Court and its pump. But Temple architects 
have seldom pleased the critics. ‘ They 
have lately gothicised the entrance to the 
Inner Temple hall and the library front: to 
assimilate them, I suppose, to the body of 
the hall, which they do not at all resemble.” 
Thus Elia; while Thackeray, who placed 
Pendennis in Lamb Court, Upper Temple 
(read Lamb Building, Inner Temple), has 
something equally charming and equally 
rude. 

If the outward appearance of the Temple 
is fast changing, its customs are still jealously 
preserved. The old forms and quaint habits 
are still kept up, although their significance 
may have disappeared. The dinner has 
assumed a more subordinate position in the 
curriculum than it had some hundred years 
since. No longer do the functions of chief 
butler and librarian unite themselves, as in 
the person of Mr. Joshua Blew, who lies 
buried, in that dual capacity, hard by Gold- 





smith’s grave. But the ceremonial, already 


described in these pages, abates hardly one 
jot. Once it seemed as if the old order 
were changing—when the student might 
qualify merely by coming into Hall, and 
without staying for dinner. To what base 
uses the vessels were then put may be 
guessed from the fact that the Loving Cup 
became ‘the receptacle for toothpicks.” - 
“There’s anti-climax for you!” But these 
niggard times soon vanished in a day of 
greater splendor when, though the diners 
numbered less than seventy, and though 
every member is, by rule, restricted to a sip, 
thirty-six quarts of generous wine were 
pledged in the progress of the cup round 
the tables. It was a tolerable deal of sack 
for the number of heads. 

It is after leaving the Hall with its mem- 
ories and old-world ceremony that we may 
best understand the spirit of the place. 
Night falls on the quaint gables of the 
houses and the cone-pointed turrets of the 
church. Scarcely a sound of any kind stirs 
through all the courts. The little traffic 
Fleet Street has drops to a pleasant mur- 
mur, and only here and there a light from 
the windows shows the presence of a tenant 
in the old rooms. So one begins to under- 
stand its history and realize its tradition. 
One may even look to see the Doctor rolling 
home from the Mitre with the “Scotch 
sheep-dog” just behind ; see Thurlow work- 
ing the night through in his attic, that he 
may pretend to an aimless leisure to-mor- 
row; and, further back yet, hear John Man- 
ningham sauntering home from the Hall 
with his chamber-fellow, Curle, and hum- 
ming a catch from Twelfth Night. 
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ARE JURIES THE JUDGES OF THE LAW IN ANY CASE? 


By Percy Epwarps. 


HERE are some of my brethren, no | 


doubt, at home and abroad, who will 


_ wonder why such a question should be raised. 


Jurors, having no technical knowledge of 
legal science and principles, could not pos- 
sibly apply the law to a given set of facts. 
“It is absurd,” you say. ‘ What the law is 


must be determined by a legal interpreter, a | 


master of the science.” 

Very true. 
theory upon which is based modern jury 
practice. That, to a mind skilled in the 
technical science, we should look for a cor- 
rect interpretation of those principles upon 
which such science depends, is perfectly na- 
tural, leaving facts which are the subjects of 
ordinary observation to be determined by 
the process of ordinary reasoning, or that 
reasoning which requires no knowledge of 
technical sciences. 


Perhaps, generally, this theory of exclusive | 


function in the court of legal interpreter is 


followed in the civil practice, if not in the | 


criminal practice of our times. 

But there is just enough doubt and ex- 
pressed opposition to this theory, in certain 
quarters, to render a short ‘essay on this 
subject of some little interest to the profes- 
sion, and therefore the writer has undertaken, 
briefly, to discuss the subject. 

It might be well to add that when the 
terms jury and jurors are used, they refer to 
such persons serving in courts of record, or 
the common law jury of twelve. 

If we look to the early English common 
law and practice, we shall find that there was 
much reason at times for the contention that 
the jury should exercise this function in crim- 


inal cases. Up to the time of the prosecu- 


tions for seditious utterances the right was 
admitted to exist, and although seldom ex- 
ercised before the corrupt condition of court 


No one doubts this to be the | 


| 





| 


| 
| 
| 
| 


affairs under the odious Judge Jeffreys caused 
a vigorous assertion of the right, and in con- 
sequence thereof this important function ex- 
ercised by the jury was looked upon with 
considerable favor. There was a time in the 
very early history of the common law, before 
the crystallization of ideas into a science, 
when jurors were regarded as judges of almost 
everything pertaining to the trial. As we 
have seen, there were times when the judges 
arrogated to themselves all functions of the 
court and practice. There was a good deal 
of divergence of opinion upon this province 
of the jury. The great Erskine contended 
strongly for the jury as the judges of the law 
and the facts in the case of Rex v. Dean of 
St. Asaph' Since the jury were to give a 
general verdict according to the dictates of 
their consciences they must necessarily be 
allowed this latitude. If bound absolutely 
by the charge of the court in regard to the 
law appertaining to the case, and given no 
room for the play of conscience, what were 
they to do if the law said convict and their 
consciences directed them to acquit ? But, 
notwithstanding the brilliant argument of 
this foremost of English advocates at this 
time, Lord Mansfield passed against the 
proposition; and since that time the prac- 
tice seems to have been more definitely de- 
fined, judging from the numerous English 
decisions upon this question. 

The difficulty with this question seems to 
have crossed the ocean much as a common 
plague does, and has affected the constitu- 


| tions of some states much as the disease 


affects the human constitution. Illinois, 

Maryland, Louisiana, Indiana, and Georgia 

have expressed constitutional provisions by 

which jurors are, declared to be judges of 

the law in criminal cases. The State of 
1 3 Term Rpts. 428. 
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Connecticut has such a statutory provision. 
Does this condition of things impute the 
want of confidence in the judicial discretion 


and integrity of the judges in those States ? | 


Assuredly not. More like the mummified 
remains of the old spirit of opposition driven 
out of England by the plague of legal re- 
form. 

The conservative spirit as shown in these 
constitutional provisions of the States above 
named is a fair illustration of how slow pro- 
gress may be along the line of legal reform. 
Prometheus bound to the rocks was not more 


may be a good mentor for the one who con- 
trols it, at least to an extent. But you do 
not always find the conscience so governed 
by good sense as in the case of Judge 
Thompson, whilom on the bench of the Uni- 
ted States Circuit Court of New York. It 
was said that while in the trial of a criminal 


| case in that court he was requested to charge 


effectually hampered in his efforts to free | 
| doctrine by repeated judicial decision and 


himself than are we hampered by legal tra- 


dition in our effort at reform to a degree of | 


consistency. 

Can it be said that some part of the fear 
expressed by Claudianus, so long ago, in the 
words, ‘“‘He is next to the Gods, whom 
reason, and not passion, impels; and who, 
after weighing the facts, can measure the 
punishment with discretion,” dictated the ac- 
tion, or aroused the feeling which led to the 
adoption of such constitutional provisions ? 
Hardly so, it seems. But rather the Cicero- 
nian sentiment: ‘Great is the weight of 
conscience in deciding on your own virtues 
and vices; if that be taken away, all is lost.” 

The conscience of a juror was recognized 
as the supreme “‘ power behind the throne.” 
If the evidence was reasonably clear and the 
law made so by the court, jurors with an 
abnormally developed, or an elastic con- 
science, might, if conscience was the ruling 
guide, cause a verdict to be rendered,. as 
they sometimes do, absurd upon its face. 
Under the present status of the law, if this 
verdict is an acquittal, nothing more may 
be done. But if the jury bring in a verdict 
of guilty, a remedy is at hand. In some 
cases a summary remedy. But why not 
bind the conscience as well as the reason, if 
as a metaphysical proposition these may be 
separated. The conscience is too elastic, too 
sentimental, too immaterial in one man to 
make it the guardian of another’s fate. - It 


the jury that they were the judges of the law 
as well as of the facts, when he replied in 
the terse, if not polite language, “I shan’t, 
they ain't.” 

The Supreme Court of the State of Ver- 
mont, after attempting to establish this 


opinion, beginning with the case of State v. 
Croteau,‘ and not always as a harmonious 


| whole, and at times the subject of sarcastic 
| reference, as supporting a mere dogma, by 


| 
| 
| 


| the courts of sister states? have, just recently, 


through Mr. Justice Thompson, in the case 
of State v. Burpee’ announced the opinion 


| that the doctrine that jurors are paramount 


| 





judges of the law as well as the facts in 
criminal cases, is contrary to the common 
law, contrary to the constitution of the state 
and of the Federal Constitution. 

What more could they say? This decision 
overrules a long line of previous decisions 
on this question in this State. 

The opinion of Mr. Justice Thompson in 
this case, State v. Burpee, is an exhaustive 
and able resumé of the adjudicated cases, not 
only of his own State, but of English case and 
common law. Concluding his opinion he 
remarks, ‘‘We are thus led to the conclu- 
sion that the doctrine that jurors are the 
judges of the law in criminal cases is unten- 
able; that it is contrary to the fundamental 
maxims of the common law from which it is 
claimed to take its origin, contrary to the 
uniform practice and decisions of the courts 
of Great Britian, where our jury system had 


* 23 Vt. 14. 


2See Commonwealth v. McManus, Pa. 14, Crim. Law 
Mag. 18. 


3 25 Atl. Rep. 964. 
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its beginning, and where it matured ; contrary 
to the great weight of authority in this 


country; contrary to the spirit and meaning | 


of the Constitution of the United States; 
repugnant to the Constitution of this State ; 


repugnant to our statute relative to the re- | 


servation of questions of law in criminal 
cases, and passing the same to the Supreme 
Court for final decision; and as was said by 
Walton, Judge in State v. Wright supra 
(53 Me. 328), ‘contrary to reason and fit- 
ness in withdrawing the interpretation of the 
laws from those who make it the business 
and the study of their lives to understand 
them, and committing it to a class of men, 
who, being drawn from non-professional life, 
for occasional and temporary service only, 
possess no such qualification, and whose 
decision would be certain to be conflicting, 
in all doubtful cases, and would therefore 
lead to endless confusion and perpetual un- 
certainty.” 

This strong language in condemnation of 
a practice for years upheld by the same 
court in equally strong argument must fur- 
nish food for a good deal of reflection. 

Coke, in his First Institute, says, ‘ reason 
is the life of the law,” and that “ the common 
law itself is nothing else but reason.” Now 
if, as argued by the court in the case above, 
the jury,never enjoyed the right to inter- 
pret the law, in these cases, under the old 
common law, what a commentary on Coke’s 
assertion we have in the completion of the 
reasoning of the court, which at one time 
held, “there is no qualification of the right 
of a jury in a criminal cause to disregard the 
law as given them by the court, and adopt 
their own theory; and they may, in the ex- 
ercise of this power, with the same propriety 
adopt a rule of law more prejudicial to the 
respondent as well as one less prejudicial.” ' 
Such a condition of things is apt to lend 
zest to the claim that “ The law is a sort of 
hocus-pocus science that smiles in your face 
while it picks your pocket; and the glorious 

* State v. Myer (Vt.), 2 N. Eng. Reptr. 209. 


uncertainy of it is of mair use to the profes- 
sors than the justice of it.” 

It can hardly be said that the great Coke 
| was entirely clear dn this question of jury 
province. In his commentary on Littleton 
he says: “Although the juries, if they will 
| take upon them the knowledge of the law, 
may give a general verdict, yet it is danger- 
ous for them so to do, for, if they do mistake 
the law, they runne into the danger of an 
attaint.”’ * 

This by no means admits the right, and 
may be said to substantially deny such right. 

If “the law is the perfection of reason,” 
and juries are permitted “to take upon 
themselves the knowledge of the law” which 
is covered in ‘a general verdict,” then their 
finding would be the law, and they could 
“run no danger of attaint.” 

Juries may disregard the direction of the 
court as to what the law is, to be applied to 
a given set of facts before them, even where 
the practice is settled and constitutional 
or statutory provisions make it obligatory 
on the jury to take the law from the court. 
Just so they may totally disregard the 
common law oath which they take to decide 
according to the evidence, and the law as 
given to them by the judge. You can not 
control the conscience or whim of jurors. 
But this is the power of might. It is the 
usurpation of a function in the administra- 
tion of the law, not upheld by any moral or 
legal right. A maxim growing out of the 
early confusion of these functions puts the 
rule thus: “ad questionem facti non respon- 
dent judices; ad questionem juris non res- 
pondent juratores,”— an invaluable principle 
of jurisprudence which has done much to 
uphold the dignity and efficiency of our sys- 
tem of jurisprudence. 

Mr. Forsythe, in his admirable work on 
Trial by Jury, in a discussion of the subject 
says: “It is impossible to uphold the doc- 
trine. It is founded on a confusion between 
the ideas of power and right. 

* Coke, Sitt. 228 (a). 
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“Although juries have undoubtedly the 
power in such cases to take the law into 
their own hands, and so, it may be, defeat 
the ends of justice, or do what they believe 
to be substantial justice, they do so at a 
sacrifice of conscience and duty.” 

After showing that juries became unpop- 
ular and finally fell into disuse on the Con- 
tinent for this very reason, Mr. Forsythe 
then goes on to state that the case was 
different in England. The jury was origin- 
ally called upon to aid the court with infor- 
mation of the facts to which the court would 
properly apply the law, each keeping with- 
in its proper province. And to this mzsz 
course of procedure is attributed the vigorous 
condition of the English jury system to-day, 
while the old jury system of the Continent 
has either been abolished or fallen into decay. 

In the Dean of St. Asaph, supra,.a case de- 
termined in 1789 upon an indictment for libel, 
where by the form of pleading the two 
questions of law and fact are blended to- 
gether, Lord Mansfield says: ‘The distinction 
is preserved by the honesty of-the jury. The 
constitution trusts that under the direction 
of a judge they will not usurp a jurisdiction 
which is not in their province. They 
do not know, and are not presumed to 
know, the law; they are not sworn to decide 
the law; they are not required to decide 
the law.” 

And this would lead to uncertainty in the 
administration of the law which would pro- 
duce ‘a miserable condition among indi- 
viduals, dangerous to society and altogether 
subversive of a pure administration of the 
law,’ according to this great authority. 

In Rex v. Burdett (4 Barn. & Ald. 131, 6 
Eng. Com. Law, 420), the opinion is given 
that “the judge is the judge of the law in 
libel as in all other cases.” (See also Regina 
v. Parish, 8 Car. & P. 94, 34 Eng. Com. Law 
628; Parmiter v. Coupland, 6 Mees. & W. 
105; Levi v. Milm, 4 Bing. 195, Contra De 
Solme on the English Constitution). 

Again, what force is there in giving to a 





judge the power to direct a verdict of acquit- 
tal,— and may also set aside a verdict of this 
same jury which judges of the law as well as 
the facts, where in his opinion the evidence 
would not justify any other disposition of the 
case, and, at the same time, claim the right 
to interpret and apply the law is vested in 
the jury? This is manifestly absurd. And 
yet this absurdity is found to exist in some 
of the States of America and did exist in the 
practice of the State of Vermont previous to 
the decision in the case of State v. Burpee, 
supra. As before suggested this practice in 
effect makes jurors paramount judges of the 
law only in case they acquit. In that case 
the judge, of course, has no power to inter- 
fere and the prisoner can not again be put 
in peril for the same offense. 

This verdict of acquittal is in no sense 
final because of any authority in the 
jury to interpret and apply the law, but, 
because of the rule, well known in criminal 
jurisprudence, that no man is to be placed 
in jeopardy a second time for an offense 
of which he has once been found not guilty. 

Besides, the common law oath to jurors 
indicates pretty clearly that they are not to 
be the judges of what the law is, but that 
they are to take that as law which is given 
to them in open court by the presiding 
judge. Mr. Justice Campbell of the Michi- 
gan Supreme Court, in the case of Hamilton 
v. People,’ says, ‘“‘ A jury system without a 
presiding judge who is something more than 
a puppet is not the jury system which we 
have inherited.” Campbell in this same 
case says further: ‘It is necessary for public 
and private safety that the law shall be 
known and certain, and shall not depend on 
each jury that tries a cause.” But it shall 
be interpreted by a professional interpreter 
and applied to the facts through the medium 
of a jury composed of men usually of simple 
habits and ordinary minds. 

There is reason in this separation of the 
functions of judge and jury. 


* 29 Mich. I9g1. 
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Mr. Justice Story has said in the United 
States v. Battiste': “If the jury were at lib- 
erty to settle the law for themselves, the 
effect would be, not only that the law itself 
would be most uncertain, from the different 
views which juries might take of it, but in 
case of error there would be no remedy or 
redress of the injured party, for the Court 
would not have any right to review the law 
as it had been settled by the jury. Indeed 
it would be almost impracticable to ascertain 
what the law, as settled by the jury, actually 
was. Onthe contrary, if the court should err 
in laying down the law to the jury, there is 
an adequate remedy for the injured party by 
a motion for a new trial or a writ of error as 
the nature of the particular jurisdiction may 
require. Every person accused as a criminal 
has a right to be tried according to the law 
of the land — the fixed law of the land, and 
not by the law as a jury may understand it, 


or choose from wantonness, ignorance, or | 


accidental mistake to interpret it.” 

This is very able and sound reasoning, no 
doubt; but, after all, with the play of con- 
science allowed to jurors in all criminal trials, 





right to follow their own interpretation ; but 
that before doing so they should reflect 
whether from their study and experience 
they are better qualified to judge of the law 
than the court. The appellate court held 
this instruction as proper. (Spies et al. v. 
People, 122 Ill. 25, 3 Am. St. Rpts. 461." 
Such a spectacle as shown here in the passing 
of judge and jury, or rather of jury and 
judge, for the jury is the prominent charac- 
ter in the scene, would almost produce a 
blush upon the bronze cheek of the statue 
of Liberty. Yet this spectacle could hardly 
be different in a state with the same consti- 
tutional distrust of the integrity and ability 
of its judiciary. 

The learned Sharswood, while Chief Justice 
of Pennsylvania in 1879, attempted to estab- 
lish this doctrine in the jurisprudence of that 
State (Kane v. Com. 89 Pa. 525”). He 
held that the jury judge of the law in all 
criminal cases. Having the fower, they 


| have the right to give a verdict contrary to 


to ignore the instruction of the judge if it | 
| instruction which it would be powerless to 


conflicts with the dictates of conscience, the 


result deplored by Judge Story very often | 


happens. 


The chief Justice of Montana in 3 Crim. | 


Law Mag. 497, says of the law as interpreted 
by juries: “It is a mystery and a myth; no 
one can lay his hands upon it; no one can 
construe or interpret it; it affords no guide 


for the future, for it vanishes into nonentity | 
the moment the verdict is returned, and the | 
verdict makes no sign; the decision and the | 


judges quickly disappear. 


‘The showman | 


and the show, themselves but shadows, into | 


»»” 


shadows go. 

In the noted Anarchist cases, tried at 
Chicago in 1887, the judge of the trial court 
instructed the jury that if they could say 
upon their oaths that they knew the law 
better than the court itself, they have the 


* 2 Sumn. (U.S.) 243. 


| semi-barbaric 


the instructions of the court upon the law. 
The court may present the considerations 

which should induce them to follow its in- 

structions, but should not give a binding 


enforce by granting a new trial if the in- 
structions were disregarded. 

The great drift of authority in the Amer- 
ican States follows the well settled English 
practice, which regards as repugnant to 
judicial dignity and usefulness any theory 
or practice other than that which gives to 
the judiciary the exclusive right to interpret 
the law. 

And let us hope that it will not be long 
before the several remaining states of the 
American Union will lay aside this relic of a 
legal age, and adopt the 
homogeneous principle and practice of the 
best nations of the earth. 

1 See also Schnier v. People, 23 Ill. 17; Fisher v. People, 
23 id. 218; Mullinix v. People, 76id. 211; Davison ~. 
People, 90 id. 221. 


2 See Nicholson v. Commonwealth, 96 id. 503. 
+ 
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THE COURT OF STAR CHAMBER. 


By Joun D. Linpsay. 


VIII. 


ICHARD CHAMBERS; a London mer- 

chant who had a dispute with some 
of the subordinate officers at the Custom 
House, was summoned before the Privy 
Council at Hampton Court. He said there 
‘that the merchants are in no part of the 
world so screwed and wrung as in Eng- 
land; that in Turkey they have more en- 
couragement.” For this he was _ fined 
£2,000 and required to make a written 
submission or apology, and, refusing to do 
so, was imprisoned for six years. 

The proceedings which made the court 
utterly intolerable and brought about its 
abolition, were the sentences upon libellers, 
and the proceedings connected with them. 

In 1632, William Prynn, who was a bar- 
rister of Lincoln’s Inn, was informed against 
for his book called ‘‘Histrio Mastix, or a 
Scourge for Stage Players, etc.” * Prynn in 
his answer disclaimed any intention of wrong- 
doing, declared that the book had been 
licensed, and urged the court to take into 
consideration that he had been confined for 
a year in the Tower pending the trial. The 
book was certainly a scandalous publication, 
and at the present time its author would 
doubtless receive a term of imprisonment 


for it. Prynn’s own counsel apologized for 
his style. ‘For the manner of his writing 


he is heartily sorry, that his style is so 
bitter, and his imputations so unlimited and 
general.” 

While his trial was, like most of the Star 
Chamber proceedings, dignified and quiet, 
the sentence, and the immediate language 


? R. Vashon Rogers makes mention of this case and 
comments upon Prynn’s sentence as “a good specimen of 
the sentences of this famous infamous tribunal” in the 
GREEN Bac for June, 1894, “Some Things about Theatres.” 
I., (G. B., Vol. VI., No. 6, p. 259.) 








of the judges in pronouncing it, were mon- 
strous. The judgment was that Prynn should 
be disbarred and deprived of his university 
degrees, should stand twice in the pillory, 
and have one ear cut off each time, be fined 
£5,000, and be perpetually imprisoned, 
without books, pen, ink or paper. ‘Yet 
let him have some pretty prayer book,” said 
Chief-Justice Richardson, ‘‘to pray to God 
to forgive him his sins, but to write, in good 
faith, I would never have him.” Lord Dor- 
set was as brutal in his judgment as Prynn 
in his book. ‘Mr. Prynn, I do declare 
you to be a schism maker in the church, a 
sedition sower in the commonwealth, a wolf 
in sheep’s clothing, in a word, omnium mal- 
orum nequissimus. . . . I will not set him 
at liberty no more than a plagued man or a 
mad dog, who, tho’ he cannot bite, he will 
foam. . . He is fit to live in dens with such 
beasts of prey as wolves and tigers like him- 
self. . . I should be loth, he should escape 
with his ears, for he may get a periwig 
which he now so much inveighs against, and 
so hide them, or force his conscience to 
make use of his unlovely love-locks on both 
sides; therefore I would have him branded 
in the forehead, slit in the nose, and his ears 
cropt too.” The book was burned by the 
common hangman. 

Five years later, while Prynn was under- 
going imprisonment in the Tower, he was 
again prosecuted at the instigation of Arch- 
bishop Laud, together with Dr. John Bast- 
wick and Harry Burton, a dissenting divine, 
“for writing and publishing seditious, schis- 
matical and libellous books against the Heir- 
archy.” The information was very lengthy, 
and annexed to it were the five books com- 
plained of, namely: Dr. Bastwick’s “ Latin 
Apology,” and his “ Litany,” and Mr. Bur- 
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ton’s ‘An Apology for an appeal to the 
King’s Most Excellent Majesty, with two 
sermons for God and the King,” ‘‘ The News 
from Ipswich,” and ‘“‘ The Divine Tragedy, 
recording God’s fearful judgment against 
Sabbath Breakers.” 

“The Divine Tragedy” contained a pass- 
age which reflected on the late Attorney- 
General, Mr. Wm. Noy, who had con- 
ducted the former prosecution against Prynn. 
‘‘Who,” said Mr. Littleton, the King’s Soli- 
citor, ‘‘was most shamefully abused by a 
slander laid upon him, as if God’s judg- 
ment fell upon him for so eagerly prose- 
cuting Mr. Prynn for his Histrio Mastix, 
which judgment was this: that he, laughing 
at Mr. Prynn while he was suffering upon 
the pillory, was struck with an issue of 
blood in his privy parts, which could not be 
stopped till the day of his death, which 
followed soon after.” 

Mr. Littleton said: “But the truth of 
this, my Lords, you shall find to be as 
probable as the rest, for we have here three 
or four gentlemen of good credit and rank 
to testify upon oath that he had that issue 
long before.” He called out for room to 
let the gentlemen come forward, but none 
appeared. 

The ‘“ News from Ipswich” vindicated the 
honor of Matthew Moren, Bishop of Nor- 
wich, “as being a learned, pious and reve- 
rend father of the church.” 

Prynn himself, in his petition for relief to 
the Cromwellian parliament afterwards, thus 
described the books : — 


‘¢ Denying the prelates’ jurisdiction over other min- 
isters to be jure divino, —charging them with many 
errors and innovations in religion, usurpation of his 
Majesty’s prerogative and subjects’ liberty, abuses 
and extortions in the high commission, and other 
ecclesiastical courts, suppressing preaching and pain- 
ful ministers without a cause, licensing Papists, 
Arminian, and other erroneous books against the 
Sabbath, setting up altars, images and crucifixes, 
removing the railings in communion tables, and 
bowing down to them, altering the book of common 
prayer, the books for the gunpowder treason, and 
late fast, in some material passages in favor of 





Popery and Papists; which things (though very 
notorious, and oft complained against by this Hon- 
orable House in former and late parliaments) were 
yet reputed scandallous.” 


The defendants (before answering) put 
in a cross-bill, under all their hands, against 
the Archbishop of Canterbury and others of 
the prelates, charging them with usurping 
the royal prerogative, with unlawful inno- 
vations in church worship, the licensing of 
Popish and Arminian books, and other mis- 
conduct, and also setting forth their answers 
to the information. Their counsel dared 
not sign the bill, and Prynn tendered: it to 
Lord Keeper Finch, praying it might be ac- 
cepted without counsel’s signature. Finch, 
having read it, refused to admit it, and 
delivered it to the King’s attorney. Laud 
was exceedingly wroth at this evidence of 
the defendants’ defiance, and demanded of 
the judges their opinion whether the de- 
fendants could not be punished as libellers 
for the matter contained in the cross-bill. 
They decided (but one judge dissenting) in 
the negative, “for it was tendered in a legal 
way, and the King’s courts are open to all 
men.” 

Thereupon the defendants prepared their 
answers to the information, but having again 
set forth an array of defiant and scandalous 
matters, their counsel refused to sign them. 
They then petitioned the court for leave to 
sign the answers themselves, but this was 
denied, and the court decided that they 
“put in their answers by Monday seven- 
night under their counsel’s hands, or else 
the matters of the information to be taken 
pro confesso.” 

At the end of this time Prynn again 
petitioned “that having been for above a 
week debarred access to his counsel, and 
his servant, who should solicit for him, be- 
ing detained close prisoner in the messen- 
ger’s hands, and it being difficult to get his 
counsel to repair to him during the term, he, 
having been a barrister-at-law ... might... 
have liberty to put in his answer under his 
own hand, and not under his counsel’s, who 
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refused it out of fear and cowardice.” He 
urged the following grounds why his petition 
should be granted, viz.: — 

(1) Close, Dr. Leyton and others had 
been allowed it, and there was no precedent 
against it but one, and in that case the de- 
fendant was a woman, “not a man, much 
less a lawyer”; (2) upon an ore tenus in 
the Star Chamber, at the council table, in 
parliament and in the King’s Bench, the de- 
fendants made their defense without counsel ; 
(3) counsel were allowed, not of necessity, 
but of favor, ‘‘as a help to the defendants ; 
but when they find them no help, but that 
they advise them to their prejudice, why 
may they not answer without them?” (4) 
the answer was in the eye of the law the 
defendant’s, — not the counsel’s; (5) should 
an innocent man suffer without conviction 
“through the want, fear, neglect, ignorance, 
diversity of opinions or treachery of counsels ? 
(6) the law of nature teacheth every crea- 
ture .... to defend himself, and in the pres- 
ent case the defendant’s answer rested upon 
books, matters of divinity and other points 
wherein counsel have little skill.” 


shall be allowed to make answer for himself, 
much more should earthly judges allow the 
same where others will not or dare not.” 
(8) ‘By the judicial law among the Jews, 
and by the civil law among the pagan 
Romans, every one might answer for them- 
selves; Nabroth, Susanna, Christ and others, 
though unjustly condemned, yet were not 
condemned as guilty for not answering by 
counsel.” (9) St. Paul, when he was slan- 
dered and accused by Ananias the high 
priest, and Tertullus, and several times before 
Felix, Festus, and King Agrippa (three 
heathen magistrates), was suffered to speak 
for himself, without any counsel assigned. 
In conclusion he prayed that “ being ac- 
cused by the English prelates and high 
priests’ instigation, of sedition and other 
like crimes, as St. Paul was,” he should 
“enjoy the same privileges and freedom 


| 





(7) “At | 
the general day of judgment every man | 


} 
| 
| 
| 
| 
} 
| 
| 
| 





before Christian judges as St. Paul had 
among pagans, which his adversaries will 
not be against unless they will be deemed 
more unreasonable than Ananias himself.” 

Bastwick submitted a similar petition 
urging the same ground, namely, that his 
counsel refused to sign his answer. 

The court adhered to its former ruling, 
and directed that the answers be put in 
according to the form decreed, or else the 
information would be taken pro confesso. 
Prynn and Bastwick thereupon left their 
answers at the office and tendered another 
draught thereof to the court. 

The court observing that Bastwick’s an- 
swer ‘was five skins and a half of parch- 
ment, close written, and (as was alleged) 
contained much scandallous, defamatory 
matter,” ordered that the information as 
against him should be taken pro confesso. 

He again petitioned leave to introduce 
another signature of counsel, but to no pur- 
pose. 

Prynn in a second petition “desiring of 
the court not to require impossibilities of 
him, his counsel’s hand not being at his 
command (for thus the most innocent man 
may be betrayed and condemned through 
the unfaithfulness, wilfulness, fear, corrup- 
tion or default of counsel), he prayed them 
to deal with him as they would be dealt 
with themselves were they (which God for- 
bid) in his condition, and as they would 


| have Christ proceed with them at the day 


of judgment.” 

The court hereupon directed Mr. Holt, 
one of Prynn’s counsel, to go to him in the 
Tower and take his instructions for his 
answer. But the Lieutenant of the Tower 
was sent for and rebuked by court for having 
suffered Prynn to dictate such a petition; 
and one Gardener, who wrote it by the 
Lieutenant’s license, was the same evening, 
by a warrant signed among others by Laud 
himself, apprehended, imprisoned for two 
weeks, and not released till he had given a 
bond to appear when called. 
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Holt called upon Prynn in the Tower and 
received his instructions, Prynn at the same 
time giving him his fee. The answer being 
“agreed on and settled” by Holt and also 
by Tomlins (the other counsel), it was en- 


grossed. Holt, however, then refused to 


sign it, saying, “‘he had express orders to | 
the contrary and would not do it for £100.” | 


In the meantime Tomlins went away from 
London. 
Upon this state of facts Prynn asked the 


Lord Keeper, the chief judge, to command | 


Holt to sign the answer. 
had no power to do so. 

And finally, on May 19 (two weeks hav- 
ing intervened), the court ordered that for 
their contempt in not putting in their an- 
swers the matters charged against Prynn 
and Bastwick should be taken pro confesso. 

Burton’s answer, a bulky document con- 
sisting of about forty sheets of paper, was 
signed by Holt, but after it had been in 
court nearly three weeks, upon the Attorney- 
General’s motion, it was declared scandal- 
ous, and the court referred it to Finch and 
Bramston. 

Finch administered a violent rebuke to 
Holt and told him “‘ he deserved to have his 
gown pulled over his ears for drawing it.” 

Holt replied that it was only a confession 
or explanation of the charge in the inform- 
ation and a recital of Acts of Parliamert, 
and how that could be scandalous or im- 
pertinent he could not conceive. 

Nevertheless the two judges struck out 
everything it contained except the formal 
words in the beginning of it: “The said 
defendants by protestation not confessing,” 
etc., and the concluding portion containing 


Finch said he | 








his plea of not guilty, the averment that he 
was ready to prove the matters of answer, 
his prayer of a favorable interpretation, and 
to be dismissed. ‘‘So all the body of his 
answer was expunged, and nothing but the 
head and feet remained; and by his plea of 
not guilty to all, he was made to deny what 
he had confessed and justified in his an- 
swer.” 

The examiner afterwards came to him in 
the Fleet, where he was confined, to examine 
him upon interrogatories based upon his 
answer. He refused to be examined unless 
the court admitted his answer already sub- 
mitted or permitted him to put in another. 
The court ordered the examiner to go to 
him the second time, and again he refused to 
answer. Thereupon the court ordered that 
the matter of the information be taken against 
him pro confesso. 

On the 13th of June, 1637, the court 
ordered the cause against all three defend- 
ants to be heard the next day, and in the 
meantime it directed that that they might 
have permission to attend their counsel in 
the custody of their keepers. ‘This was 
looked upon as a short warning by some, 
who affirmed that by the course of the 
court, a subpoena ad audiendum judicium 
should have been served upon them fifteen 
days at least before the day of hearing, 
which was not done. 

Prynn availed himself of this liberty and 
called upon Tomlins, who had returned to 
London, and got him to sign his answer, but 
Holt said he did not dare to do so. Prynn 
then tendered the answer, thus signed at the 
office of the court, but the clerk again re- 
fused to receive it: 

















Counsel and Client. 


475 





COUNSEL AND CLIENT. 


N a state of barbarism every man’s hand 

is against his neighbor, and personal 
advantage sets the only limit to his privi- 
leges and his duties. With the first gleam 
of civilization these privileges are circum- 
scribed by his duty toward others, from 
which no individual is entirely free. In such 
a society what, then, may a lawyer do in 


behalf of his client without infringing his | 
duty to the public, and without regard to | 


the inherent justice of his cause? This is a 


question oft mooted, both by the profession | 
and the laity, and the extremes are wide | 


apart. Memorable on the one hand are 
Lord Brougham’s hot words uttered in the 
defence of Queen Caroline, the unhappy 
wife of George IV.: ‘‘ An advocate in the 
discharge of his duty knows but one person, 
and that person is his client. To save his 
client by all means and expedients and at 
all hazards and costs to other persons — and 
among them himself — is his first and only 
duty; and in performing that duty he must 
not regard the alarms, the torments, the 
destruction he may bring upon others. Sep- 


arating the duty of ‘the patriot from that of | 


advocate, he must go on, reckless of conse- 


quences, though it should be his unhappy | 


lot to involve his country in confusion.” 
These words show zeal, but not discretion ; 
they are commanding, but not convincing. 
All society is founded on the theory, at 
least, of the greatest good to the greatest 
number, and such a code as this is utterly 
subversive of this fundamental principle. 
In criminal trials, especially, too often the 
prosecution seeks to secure a conviction 
by any means, and the defence, we may 
assume, usually stops at nothing to escape 
the penalty of wrong-doing. If the public 
be aroused to participation and clamor in 


favor of one or the other, the advocate may | 


find himself unduly swerved, and may seek 
to gratify such public sentiment to the de- 


triment of public justice. Cases involving 
the freedom of the life of the accused demand 
in the lawyer a far-seeing discrimination and 
an all-inclusive view. He may be required 
to face the indignation of a frowning but un- 
thinking community, and to maintain his 
integrity at the sacrifice of popularity or 
ambitions. On the other hand, his recreance 
to duty may entail the most unfortunate re- 
sults. A crime is committed which justly 
outrages public sentiment, and through sharp 
practice or corrupt methods the perpetrator 
goes unpunished ; his freedom from restraint, 
even his existence, involves the peace-loving 
portion of the community in constant ap- 
prehension; then indignation bursts all 
bounds; the law’s delays and loopholes are 
made the exuse for defiance of all law, and 
property and life pay the penalty of one 
man’s overzeal in behalf of a worthless 
client. 

Opposite to Lord Brougham’s position is 
that of Sir Matthew Hale, who in his early 
practice would never accept a seemingly un- 
just cause. But in after life he was con- 
vinced that in this he had in a measure erred, 
for he felt that no one can so thoroughly 
know a case as to be entitled to a final 
opinion on its merits until all the facts are 
thoroughly presented. In every life ques- 
tions of moral duty arise for daily settlement ; 
paths constantly diverge, and the safe one 
must hourly and anew be chosen. There is 


| no universal standard; each conscience must 





settle some things for itself unaided but by 
an enlightened understanding. One thing 
positively, however, a lawyer may never do 
for his client — what the common conscience 
of mankind would forbid that client to do 
for himself. He may not espouse the cause 
of one who seeks to perpetrate a wrong 
through some chance advantage the law 
may happen to afford him. But not often, if 
ever, need a lawyer decline to undertake the 
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defence of the accused. To undertake his 


defence, however, is not to decide to make | 
| usurp the function of both judge and jury. 


every conceivable effort to save him from 
conviction ; that might include, at last resort, 
the purchase of perjured testimony in his 
behalf, which even the most hardened might 
resort to, but would hardly seek to justify. 
But to secure to him those advantages and 
safeguards which the law, in mercy, offers 
him, is permissible and just. If more than 
this be expected or required, but one honest 
course is open — to decline peremptorily the 
proffered employment and forego the longed- 
for fee. Honest men decline opportunities 
for dishonest gain in every walk in life. 
However, by declining to espouse a cause 


Q) 


because there seems to be ground for be- 
lieving the party guilty, the lawyer would 


The Courts appoint attorneys for accused 
persons in extremity, and where the issue is 
life or death, counsel thus appointed cannot 
refuse the trust, so jealous is the law of the 
security of its subjects, and so averse to 
judgment against anyone unheard. Sydney 
Smith justifies the acceptance of any ordin- 
ary case that offers, on the ground that truth 
is best arrived at by the earnest efforts of 
opposing advocates, and this proposition is 
no doubt true enough if the contestants use 
only legitimate weapons. — American Four- 
nal of Politics. 
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CURRENT TOPICS. 


THE SARATOGA EXERCISES.— As usual the Ameri- 
can Bar Association and the Conference on Uniform 
Legislation held meetings in Saratoga in August. 
The business of the writer hereof was chiefly in the 
latter. Since the last meeting of the Conference, at 
Milwaukee, a year ago, the States of Iowa, Kentucky, 
South Carolina and Virginia have been added to those 
represented. Considerable revisory work was done, 
and an important step was taken by the appoint- 
ment of a committee to draft a proposed Uniform Act 
concerning negotiable instruments, founded on the 
English Act. At the meetings of the Bar Association 
we had time — and that implies a good deal —to listen 
to the reading of President Cooley’s annual address. 
Mr. Moorfield Storey’s address was a very notable 
production, devoted to the consideration ofghe indispu- 
table proposition that the people ‘of this country have 
lost faith in their legislatures, from Congress down to 
those of the States. It was not a pleasing nor a 
complimentary discourse, but it was sound and 
timely. Its words were faithful, like «* the wounds of 
a friend,” although they sank deep into the absurd and 
careless vanity of our people concerning our institu- 
tions. The paper of Mr. Hampton L. Carson on 
‘«Great Dissenting Opinions,” was interesting, but 
better adapted to reading in the closet than listen- 
ing to in a great hall. We were told that his 
defense of some of his views, in the subsequent 
discussion, was even livelier and more cogent than his 
essay. The exercises of the section on Legal Educa- 
tion, embracing papers by Judge Dillon, Mr. Henry 
Wade Rogers, Mr. John D. Lawson, and Mr. Austin 
Abbott, were very instructive and of rather novel in- 
terest. Judge Dillon paid a glowing and appreciative 
tribute to the memory of David Dudley Field. The 
meeting on the whole must be called successful, as these 
meetings go, although the attendance, we believe, did 
not much exceed the customary one hundred. That 
hundred however embraced many influential and 
widely known lawyers, and if no very positive good 
or active reform comes of their assembling, yet even 
their worst enemies must admit that they did no mis- 
chief! At all events they presented a refreshing 





contrast to the disgusting crowd of nouveaux riches, 
horse racers, gamblers, and professional politicians 
who frequent the Springs in the summer. 





CLEOPATRA.— If Mr. Ebers, the author of many 
stiff, stately and dull romances of history, ever comes 
to this country, we propose to have him indicted for 
false pretences. We were seduced into reading his 
last novel, «* Cleopatra,” by his declaration in the 
preface that he had essayed to rehabilitate her some- 
what damaged reputation and to vindicate her against 
the long and common assaults of history. If any 
body could discover any thing good or new to be said 
of the various serpent of old Nile, we were curious to 
learn it, and so we patiently and conscientiously 
waded through the two volumes, but nothing in the 
nature of performance of the promise was exhibited. 
Ebers’ Cleopatra is very much like everybody else’s, 
except that he does make a faint effort to invest her 
with the domestic virtues, and dwells much on her 
devotion to her bastards by Cesar and Antony. In 
fact, he accounts for her sudden and discreditable dis- 
appearance from the battle of Actium on the ground 
that she became ‘‘ rattled ” and yearned to run home 
and see the children. One can excuse a brilliant 
defense of a conceded historical rascal like Froude’s 
of Henry VIII., but a dull, faint and timid one, like 
this, is unpardonable. Our copy is for sale cheap. 
Mr. Froude himself, in the Cosmopolitan Magazine 
for September, contributes an article on ‘+ Antony 
and Cleopatra,” in which he endeavors to discredit 
the story that the queen had a son by Julius Cesar. 
The basis of his theory is that Caesar must have been 
too much pressed by the necessities of his Syrian cam- 
paign to find time for dalliance, and that he would not 
have wished so to bring the queen into disgrace with 
her people. But Czsar was no busier than Napoleon 
in Italy and Poland, and the latter found time for 
such affairs. In these as in war, he ‘lived on the 
country,” and so he smoothed the wrinkled front of 
war with an Italian prima donna and a Polish 
countess. The Egyptians did not mind a little thing 
like that, and thought none the worse of the queen’s 
undoubted intrigue with Antony. As to the battle, 
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Mr. Froude thinks the queen did not fly until 
nearly all her ships were destroyed by fire, basing his 
belief on an expression in Horace. This is truly 
Froudian — poetry is better than history and imagi- 
nation than sober fact. It is probable the queen did 
not wait for the fire. But Mr. Froude is never 
dull. 


POLLOCK ON Torts.— Another book, which is not 
a novel, is more interesting than many novels — 
«+ Cleopatra ” for instance —and which we read during 
vacation, is Mr. Pollock’s great treatise on Torts. 
This is one of the few law books which deserve and 
have received unmixed praise. The present edition 
from the publishing house of the F. H. Thomas Com- 
pany of St. Louis, is furnished with remarkably 
discreet and pertinent annotation by Mr. James Avery 
Webb, of Memphis. The eminent author treats of 
an interesting topic — wrongs are always more enter- 
taining than rights, just as bad men are generally more 
entertaining than good men—and he sets out with 
this manifest advantage; but he treats it with such 
philosophic vigor, vivacity, and originality, that he 
shows an eminent superiority over all others who 
have written on the same subject. Compared with 
the most famous American writer on the same sub- 
ject, his work like Macaulay compared with 
Rollin. What an art it is to know what not to say! 
Of this art Mr. Pollock is complete master, as any 
one must confess who will compare his treatise with 
Addison’s tedious and voluminous work. <‘‘ Enough 
is as good as a feast” is an old adage. It is a great 
deal better, for it does not make one sick. Mr. 
Pollock is an expert who understands his subject 


is 


so well that he knows precisely what to say, just asa | 


skillful surgeon knows exactly where to cut and never 
cuts off too much. 


‘IN PRAISE OF HANGING.”— This is the title of 
an article in the «* The New Review,” of London, by 
W. S. Lilly, which has the merit of at least one 
novel discovery. The writer spends a good deal of 
time unnecessarily in arguing that society has the 
right to execute capital punishment. Probably no- 
body but a maudlin sentimentalist would deny this at 
this day. Society may justly do anything necessary 
for its protection, and if capital punishment is neces- 
sary for its protection it may just as lawfully hang a 
murderer as a traveler may kill a highwayman who 
threatens him. Mr. Lilly then argues, very incon- 
clusively, it seems to us, that the deterrent effect of 
capital punishment is very strong. Statistics are 
against him. Hanging does not deter. There is 


plenty of hanging, yet murder is more common than 


| yet electrocution is the rule and the practice. 
said Mr. Lilly had 





ever. In the city where we write these lines there 
have been nine murders in the last four months, and 
We 
made a novel discovery, but 
he is not the discoverer, he is only the herald. 
The discoverer is Schopenhauer, and the discovery 
is that condemnation to death for crime makes men 
virtuous! Mr. Lilly says that ‘this certainly often 
quickens him into new spiritual life and works,” or 
as Schopenhauer expresses it, ‘‘ effects a great and 
rapid change in his inmost being.” ‘+ When they 
have entirely lost hope they show actual goodness 
and purity of disposition, true abhorrence of commit- 
ting any deed in the least degree bad or unkind ; they 
forgive their enemies, and die gladly, peaceably, and 
happily. To them, in the extremity of their 
anguish, the last secret of life has revealed itself.” 
They obtain ‘a purification through suffering.” This 
seems to give them too great an advantage over their 
victims. The murdered man goes to his account 
‘« with all his imperfections on his head,” not having 
the advantage of the prospect of being hanged. It 
would be better to let these saintly converts live out 
their natural days in hard work, on poor fare, in 
order that genuine remorse might have place. 


SOLITAIRE. 


I LIKE to play cards with a man of sense, 
And allow him to play with me, 

And so it has grown a delight immense 
To play solitaire on my knee. 


I love the quaint form of the sceptred king, 
The simplicity of the ace, 

The stolid knave like a wooden thing, 
And her majesty’s smirking face. 


Diamonds, aces, and clubs and spades — 
Their garb of respectable black 

A moiety brilliant of red invades, 
As they mingle in motley pack. 


Independent of anyone’s signal or leave, 
Released from the bluffing of poker, 
I’ve no apprehension of ace up a sleeve, 

And fear no superfluous joker. 


I build up and down; all the cards I hold, 
And the game is always fair, 

For I am honest, and so is my old 
Companion at solitaire. 


Let kings condescend to the lower grades, 
Let queens shine in diamonds rare, 

Let knaves flourish clubs, and peasants wield spades, 
But give me my solitaire. 
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Hats. — Man's most influential article of wearing 
apparel is the hat. It is (or ought to be) the orna- 
ment and protection of his chief corporeal member. 
The privilege of keeping it on in every presence is 
one of the fundamentals of the Quakers and of cer- 
tain Spanish grandees, and we believe it appertained 
to French lawyers even in court at one period. An 
obscure poet tells us : — 


“ So Britain’s monarch once uncovered sat, 
While Bradshaw bullied in a broad-brimmed hat.” 


The members of the House of Commons greatly 
cherish their customary right of sitting with their hats 
on in the sessions of that body. Some Jews wear 
theirs in church. When certain priests die, they are 
set up in state with a stove-pipe hat on. The hero 
of that very clever novel, «* The Entailed Hat,” in- 
sisted on dying with the hat on, and being buried 
with it. What insult so deadly as to knock off a 
/man’s hat? Is it not Bret Harte who tells the story 


of the «* tender-foot ” who came to the mines wearing | 


a tall silk hat? Whereupon much coarse jeering | . : 
J © | looked two sizes too large, and as if they had been 


ensued, patiently borne, until one rash person having 
dared to lay sacrilegious hand upon the hat, there 
ensued a cyclone which devastated the band of tor- 
mentors. What condescension so great as to take 
off the hat voluntarily? Our own wittiest of poets, 
Holmes, discoursing on the relative importance of 
different articles of clothing, says —we quote from 
memory : — 


“Coat, boots may fail, the hat is always /e/t.” 


One has known instances ofa very commonplace 
person rendered highly respectable through a long 
life by means of wearing an unchanging fasihon of 
hat. There is no more respectable nation than the 
English, and they are famous for their addiction to 
the high silk hat. 

There have been certain hats of historic import- 
ance. It does not appear that ‘*the bald first 
Cesar” wore any, but it is recorded that he put on 
a wreath of laurel instead, and when he died he did 
not pull his hat over his eyes, but muffled up his head 
in histoga. Coming down to more modern times, there 
was (or rather wasn’t, for the tale is a myth) the 
tyrant Gessler, who elevated his cap on a pole and 
required his subjects to do it obeisance. The broad- 
brimmed hat of Rubens is an essential part of his 
portraits, and a similar article conferred an extra 
dignity on the small-headed first Stuart, before 
Cromwell removed that head. The tall bear-skin 
hats of Napoleon’s terrible Old Guard carried victory 
all over the continent of Europe, and made their last 
appearance and their first unsuccessful appearance, 
on the crest of Mt. St. Jean. It was one of 
the favorite pastimes of their master to stand on 
the sands of Boulogne and scare the ‘ perfidi- 





ous” English by the sight of his little cocked hat. 
A great orator, patriot, and statesman once made a 
triumphal tour of this country, wearing a broad- 
brimmed slouched hat, and for years afterward the 
‘¢ Kossuth hat” was a favorite article of wear all over 
this land. 

We were led into the foregoing reflections by a 
portrait of the late Lord Chief Justice Coleridge in 
the July GREEN BaG. It was the best portrait of 
his lordship that we ever saw, and we at once recog- 
nized the familiar lineaments of that not-too-fresh 
piece of head-gear which he wore in America. His 
lordship was notoriously averse to sitting for his like- 
ness —probably on account of his resemblance to 
the first Caesar in respect of the natural covering of 
his head. When he was in this country he gave out 
no portraits of himself save one taken at a very much 
earlier period of his life, when the hairy flush of 
youth was on his honored skull. We should very 
much like a half-length of him, showing his hands 
endued in those well-worn black kid gloves, which 


despotically given out to him by the undertaker on 
some occasion when he was acting as pall-bearer. 
Mr. Edmund Yates, his lordship’s adroit and unre- 
lenting enemy, is also recently depicted in a ‘* chim- 
ney-pot.” 

But the grandest hat in modern portraiture is that 
which surmounts Daniel Webster’s head in a picture 
in «¢ The Century ” magazine a few years ago. It is 
truly an awful hat. It looks like a part of the great 
man, and as if he ate and slept init. Sidney Smith 
said that Webster looked like ‘+a Cathedral in 
breeches,” and this hat looms up like the dome of St. 
Paul’s, and his big black eyes gleam mournfully be- 
neath like the windows around its base. It is a wor- 
shipful hat, and shows how a grand character and a 
superb head can redeem this grotesque article of ap- 
parel from its natural condition of being ridiculous. It 
would seem that Coleridge and Webster always wore 
one fashion of hat, and always wore one hat long 
enough to confer on it the respectability, not to say 
the grandeur, of antiquity. We know of another 
portrait of Webster representing him in a low- 
crowned, broad-brimmed, straw hat, taking his 
stately ease at Marshfield, and we have a portrait 
of Napoleon at St. Helena with a similar hat. These 
are very impressive presentments, but in them the 
subject had not to struggle against and assert his 
native superiority to the ugliest, most inconvenient 
and most senseless thatch that man’s milliners ever 
arrayed his head withal. 


MARLBOROUGH. — Among our vacation reading 
we took up a very agreeable book in which General 
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Viscount Wolseley essays to do for John Churchill 
what Mr. Froude tried to do for the lecherous 
Tudor. To those who have been accustomed to re- 
gard Marlborough in the view of Macaulay and Thack- 
eray, the present attempt will seem arduous. We 
cannot say that the noble author has changed our 
own opinion, nor does it seem to us probable that 
he will change that of others. He has to concede a 
great many unpleasant facts about his hero. That 
his sister was a king's mistress and that he himself 
was the ‘+ fancy man ” of a king’s mistress ; that his 
brother was a public peculator; that his wife was an 
ignoble and selfish favorite of a stupid queen, whom 
she ruled in the interest of herself and her husband ; 
that Marlborough heaped up a great fortune at court 
by some means; that he was a shameless hypocrite ; 
that he was a traitor to his king and deserted him 
and went over to the enemy almost on the field of 
battle, for which he should have been shot had his 
king prevailed ; that after the new king came in he 
was in correspondence with the French court for 
the purpose of selling him out and bringing back the 
old king ; — these are charges which the biographer 
frankly admits, but which he palliates on the ground 
that he was no worse than many other public men of 
his time, and that by the standard of morality of 
his time he must be judged. Even on this argu- 
ment it seems to us that the noble biographer is 
lame, for there were comparatively few such scoun- 
drels as Marlborough even in his own time; many, 
perhaps most of the public men, even then refrained 
from treason and double treason. The apology 
seems as unsatisfactory as that offered by Mr. Dixon 
for Bacon’s bribe-taking — many judges took bribes 
or presents. The answer is, that even then it was 
deemed immoral, and he was punished for it. Gen. 
Wolseley also proffers another excuse, which ap- 
parently is much like washing a dirty man with dirty 
water. He says that Marlborough was insincere in 
his letters to the French court proposing the return 
of the Pretender ; he was only hedging. Very likely 
he was. He seems to have been a most adroit 
trimmer, utterly selfish and completely unscrupulous. 
But the biographer insists strongly that he was 
patriotic — that all these shifts and turns and mean 
actions were because of his love for his country. 
His proofs seem quite inconclusive. If Marlborough 
loved his country it was only that he might prosper, 
and be great and rich. He viewed his country only 
as a means to his own ignoble ends. Imagine 
Churchill going to prison or the block for country’s 
sake! The biographer also finds another virtue in 
his hero — he was pious ; he prayed all night before 
Blenheim. If he did, it was only because he had 


the belief that it would help him succeed next day. 
He always prayed the Lord to help Jack Churchill — 





never to prosper the right independent of him and 
his fortunes. The two volumes now presented bring 
the subject only down to Anne’s accession, and the 
military career of the great soldier is reserved for 
future consideration. In the additional volumes 
doubtless the biographer will essay to vindicate his 
hero against the charge that he prolonged the war 
and so conducted it as to advance his own fortunes 
irrespective of patriotism or piety. Those persons 
who believe that Shakespeare did not write his plays 
because he was uneducated, will derive little cor- 
roboration of their theory in the contemplation of 
Jack’s spelling and rhetoric. The former is gro- 
tesquely illiterate, the latter that of a peasant. 


THE JuRY SysTEM. — Under this somewhat mis- 
leading title, Mr. George M. Curtis, of New York 
City, has an article in the June number of the «+ Yale 
Law Journal.” This gentleman is known, we be- 
lieve, as an able criminal lawyer and a remarkable 
verdict-getter. He sets out with several recom- 
mendations to the constitutional convention now sit- 
ting in that State, which would be more appropriately 
and just as effectively addressed to the legislature, 
such as allowing the prisoner’s counsel the last ad- 
dress to the jury, providing for the payment by the 
public of stenographers’ fees and the expenses of 
printing appeal papers for poor prisoners, and the 
setting aside of jurors who have formed any opinion 
in the case although removable by evidence. Mr. 
Curtis is the gentlemen who succeeded in clearing 
Buford of the charge of murdering Judge Elliott of 
Kentucky. This gentleman, in an unfortunate access 
of whiskey, rushed out and shot down the ill- 
advised judge because he had lately decided a case 
againsthim. Mr. Curtis got him off on the ground 
of emotional alcoholism, if we recollect right. He 
tells us here, however, that he **shall always be- 
lieve that he saved his life by an earnest appeal to 
the religious sentiments of the jury.””. We had not 
given Mr. Curtis credit for so much humor. He 
tells us also of several other notable triumphs of his 
forensic skill. Among his clients was a kingly Irish 
adventurer named McCarthy, charged with thieving. 
He was guilty enough, but our narrator rescued him 
from a jury of Irish Roman Catholics by rehearsing 
Macaulay on the battle of Landen, ‘* where the Sars- 
fields and McCarthys broke forever the British 
boast of invincibility with the bayonet.” He says 
‘* the effect of this allusion was electrical.” It must 
have been, for ‘‘ the jury retired and acquitted Mc- 
Carthy with nine cheers.” We should call the effect 
cheering. If one of Mr. Curtis’s tales, attributed to 
James W. Gerard, is authentic, he cught to ask the 
constitutional convention to prohibit sheriffs from con- 
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versing with jurors while they are in consultation as to 
their verdict. According to this account, Gerard 
asked the sheriff why a certain jury hung fire, and he 
replied : ‘* There is a man on that jury who says he 
will never find for the plaintiff because he wears a 
gold-headed cane.” Girard told him to go back and 
tell him it was brass ; he went, and the plaintiff got 
a verdict in five minutes. But though Mr. Curtis 
has some fault to find with the administration of 
criminal justice, he has nothing but good words to 
say of the judiciary of the city. In fact, according 
to his generous estimate, there cannot possibly be 
another such gifted Bench in this country. He calls 
the roll of these magistrates, and sizes them up with 
adroitly varied and laudatory adjectives after the 
manner of Mr. John W. Donovan. With some of 
his opinions we should not disagree in the main — 
such as his estimate of Judge Van Brunt, Judge 
Pryor, Judge McAdam, ex-Recorder Smyth, and 
some others — but once in a while we recognize the 
disadvantage of having always lived in the rural dis- 
tricts, as when, for example, he assures us that 
Judge Barrett ‘is intellectually the peer of any jurist 
in the country.” It also fills us with surprise to 
learn that there is any incompatibility between 
courtesy and legal learning, as seems to be implied 
in his statement that ‘* Judge Bench is a gentleman 
of the old school of manners, du is justly esteemed 
as a very learned and accurate lawyer.” Even the 
police justices come in for good words, but we note 
the omission, unintentional we trust, of the hon- 
ored name of Justice Pat Dyvver, who is certainly 
just as much ‘‘a self-made man” as the somewhat 
better known Judge Friedman. Mr. John R. Fel- 
lows, the public prosecutor, certainly ought to ‘* set 
it up” to Mr. Curtis, who says he has ‘* never seen 
or met his equal,” and that ‘*‘ many innocent men 
have been made the victims of his power.” We only 
wish that Fellows would convict more of the guilty 
ones. It would seem that the best hope for innocent 
or guilty in New York, so long as Fellows is on 
deck, would be in retaining Mr. Curtis and instruct- 
ing him to ‘‘ appeal to the religious sentiments of the 
jury.” 


NOTES OF CASES. 


OBSCENE LITERATURE.—In the matter of the 
Worthington Company, New York Supreme Court 
32 L. R. A. 110, it was held that Payne’s ‘ Ara- 
bian Nights,” Fieiding’s «« Tom Jones,” the works of 
Rabelais, Ovid’s «« Art of Love,” the «* Decameron ” of 
Boccaccio, the «* Heptameron” of Queen Margaret of 
Navarre, Rousseau’s ‘‘Confessions,” ‘* Tales from the 
Arabic,” and «« Aladdin,” are not so immoral that a 
receiver will be prevented from disposing of them 





when found among the assets which come into his 
hands. The Court very discreetly observed : 


“What has become standard literature of the English 
language — has been wrought into the very structure of 
our splendid English literature — is not to be pronounced 
at this late day unfit for publication or circulation and 
stamped with judicial disapprobation as hurtful to the com- 
munity. The works under consideration are the product 
of the greatest literary genius. Payne’s ‘ Arabian Nights’ 
is a wonderful exhibition of Oriental scholarship, and the 
other volumes have so long held a supreme rank in litera- 
ture that it would be absurd to call them now foul and un- 
clean. A seeker after the sensual and degrading parts of 
a narrative may find in all these works, as in those of other 
great authors, something to satisfy his pruriency. But to 
condemn a standard literary work because of a few of its 
episodes would compel the exclusion from circulation of a 
very large proportion of the works of fiction of the most 
famous writers of the English language. There is no such 
evil to be feared from the sale of these rare and costly 
books as the imagination of many, even well-disposed, 
people might apprehend. They rank with the higher lit- 
erature, and would not be bought nor appreciated by the 
class of people from whom unclean publications ought to 
be withheld. They are not corrupting in their influence 
upon the young, for they are not likely to reach them. I 
am satisfied that it would be a wanton destruction of prop- 
erty to prohibit the sale by the receiver of these works — 
for if their sale ought to be prohibited the books should be 
burned; but I find no reason in law, morals or expediency 
why they should not be sold for the benefit of the creditors 
of the receivership. The receiver is, therefore, allowed to 
sell these volumes.” 


This seems very good sense. Unless it is the prop- 
er rule, it will become difficult to know where to draw 
the line. Under any other rule the taint of obscen- 
ity would condemn the Old Testament, «+ Othello,” all 
of Sterne’s works (except his dull sermons), ‘* Hum- 
phrey Clinker,” and many other well approved classics. 
It would seem a good test that nothing should be 
deemed obscene now unless it was deemed obscene 
when it was written. Judged by that standard none 
of the above named classics are obscene. On the 
other hand they afford invaluable historical pictures. 
The purists would be much better employed in sup- 
pressing that which is written at the present day and 
is now deemed obscene. There is plenty of it. The 
classics in question are of no greater immoral influence 
than the statue of the Apollo Belvidere or Rubens’ 
sprawling naked women. 


CORPOREAL INSPECTION.— We find the following 
in an exchange : — 

“ Lately in an English court, in the course of the hear- 
ing of an application, the plaintiff’s solicitor asked his 
honor to make an order for a special inspection of a 
woman’s mouth for the purpose of examining a set of false 
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teeth to see whether or not they were properly made. 
The magistrate read the section of the Act of Parliament, 
and said the application came under the words ‘ property 
or thing.’ ‘Could a woman’s mouth be called a property 
orathing?’ He was not prepared to say that it could be, 
therefore he could make no order on the application.” 


This is commended to those wiseacres who in two 
or three states have recently enacted statutes com- 
pelling plaintiffs in actions for corporeal injuries to 
submit their bodies for surgical inspection at the 
defendant’s demand. 


THE POLICE PowER.—The paternalism of govern- 
ment has never been more amusingly illustrated than 
in a statute which came up for construction in 
Ex parte Hodges, 87 Cal. 162. The Act in question 
required all owners and occupants of land in a certain 
county, within ninety days ‘*to exterminate and 
destroy the ground squirrels on their respective 
lands,” and make any violation of it a misdemeanor. 
The Court said : — 

“ We regret exceedingly that we cannot see our way 
clear to uphold and enforce such an important and original 
piece of legislation. Indeed, it would give us great pleas- 
ure to see the power here assumed applied to snakes, ta- 
rantulas, ants, flies, fleas, and other reptiles, insects and 
pests which tend to make man’s life a burden, and to have 
it exercised and enforced in every county inthe state. But 
we are unable to see by what right or authority of law a 
board of supervisors can impose upon a landowner the 
burden and expense of exterminating animals /erae naturae 
on his own land or elsewhere.” 


Such legislation might be judiciously extended to 
innkeepers and housekeepers, commanding the for- 
mer to exterminate the vermin in their beds, and the 
latter to extirpate the cockroaches in their kitchens. 


NEGLIGENCE — REFORM SCHOOL.— In Williamson 
v. Louisville Industrial School of Reform, Kentucky 
Court of Appeals, 23 L. R. A. 200, it was held that 


a reform school under the control and oversight of 


the legislature, which is an agency of the state and 
maintained by taxation and state aid, is not liable to 
an action for damages for negligent or malicious 
injuries to an inmate by its servants or employés. 
The Court said : — 


“Its object and business was to take charge of such 
youths as might be committed to it, and care for their 
moral and physical training and education. It was a 


charity, and its purpose was reformation by training its in- 
mates to habits of industry, and by instilling into their 
minds the principles of right living, to the end that they 
might become useful citizens of the state, rather than fill 


its prisons and poorhouses. The incorporators and their 
successors are under the control and oversight of the legis- 
lature, and are mere instrumentalities of the commonwealth. 
The state interposed in behalf of neglected and abandoned 
children within its confines in its capacity of parens patriae, 
and assumed the guardianship of such children as were 
committed to the institution. It was an agency of the 
state, and maintained by taxation and state aid. The 
functions of the institution are governmental. As said in 
Farnham v. Pierce, 141 Mass. 203, 55 Am. Rep. 452: ‘It 
is a provision by the commonwealth, as parens patriae, for 
the custody and care of neglected children, and is intended 
only to supply to them the parental custody which they 
have lost.’ In Perry v. House of Refuge, 63 Md. 20, 52 
Am. Rep. 495, it was held that an action does not lie 
against a state house of refuge for an assault on an inmate 
by an officer thereof. It is there said: ‘ Youths, in whom 
the seeds of vice have already germinated, are placed 
there under proper restraint, so that the growth of crime 
may be arrested or eradicated in its incipiency. Funds are 
contributed by individuals impelled by philanthropic mo- 
tives, and donations are obtained from municipal and state 
treasuries. These are the funds of the institution, contrib- 
uted by the managers, not for their own profit or benefit, 
but solely for the charitable purposes designated by its 
organic law... Several of the most eminent judges in 
England expressed themselves with much emphasis in oppo- 
sition to an allowance of damages out of a fund so held by 
fiduciary agents’; and the principle determined in a num- 
ber of English cases, that ‘damages are to be paid out of 
the pocket of the wrongdoer, and not from the trust 
fund,’ was approved. - It is contended that these cases fol- 
lowed the older decisions in England, and that the latter 
have been since overruled. Be this as it may, the prin- 
ciple announced seems entirely just and reasonable. If the 
funds of these institutions are to be diverted from their 
intended beneficent purposes by law suits and judgments 
for damages for negligent or malicious servants, their use- 
fulness — indeed, their existence — will soon be a thing of 
the past.” 


CYPHER TELEGRAM.— The economical persons 
who save money by sending cypher cablegrams must 
not expect anything more than nominal damages in 
case of failure in transmission. In Western Union 
Tel. Co. v. Wilson, 32 Florida, 527, 37 Am. St. 
Rep. 125, the despatch ran: ‘* Dobell, Liverpool: 
Gladfulness — shipment — rosa — bonheur — luciform 
— banewort — margin,” and really related to an 
authority to sell lumber, but the Court said it «* con- 
tained nothing that would indicate to the defendant's 
operator whether it contained a criticism upon the 
‘Horse Fair’ painting by the great artist Rosa 
Bonheur named in the message, or whether it related 
to a matter of dollarsand cents.” This case contains 
a valuable list of authorities Zro and con. See 
Primrose v. W. U. Tel. Co., 14 Sup. Ct. Reps. 
1098. 
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THE GREEN BAG. 
UR readers are familiar with Judge Bleck- 


ley’s poetical ability, and will read the fol- 
lowing communication with interest : — 


ATLANTA, GA. 
Editor «* Green Bag.” 


| 
| 
| 


DEAR Sir, —It is so seldom that the dry and | 


hard details of judicial opinions arouse the slumbering 
muse in a judge’s breast, that even a short couplet in 
such a connection is not without interest. 

In the case of Railroad against Roberts, reported 
in the gist Georgia, page 513, one of the points 
under consideration relates to the competency of a 
juror by reason of the fact that his step-daughter had 
married the plaintiff's brother. The decision holds 
him competent, Chief Justice Bleckley rendering the 
opinion. The discussion of the question is closed 
with the following couplet : — 

“ The groom and bride each comes within 
The circle of the other’s kin; 
But kith and kin are still no more 
Related than they were before.” 
Yours very truly, 
ALEx. W. SMITH. 


PITTSBURGH, PA. 
Editor the “ Green Bag.” 

In an abstract of title to property in this city, 
which I recently bought, I find the enclosed legal 
curiosity : — 

EXTRACT FROM THE WILL OF ADAMSON TANNE- 
HILL. — ‘*In making my will I do not calculate on 
pleasing every expectant, my great and primary ob- 
ject is to please myself. I have but little to give, 
therefore it would be attended with the greater diffi- 
culty in mincing it out among all who might expect 
a little of that little.” 

‘¢In a former will I had directed two busts to be 
executed and placed in the Court House in Pitts- 
burgh as legacies to two of the most unprincipled 
scoundrels who ever appeared before a court of jus- 








tice ; one of them is dead in reality, and the other 
dead to all feelings of moral principle. I now de- 
cline a continuation of that appropriation and direct 
it to be applied to a tombstone and epitaph for my- 
self as follows, viz. : 
Adamson Tannehill 
Was Born the 23rd of May, 1750. 
Died 

, 18 —, Aged 





— of 





years. 
“ He served his country as an officer during the American 
Revolution, with the confidence of his superiors,” &c., but 
in the year of 1798, his character was assailed unjustly by 
the slander of unprincipled men and virulence of Party. 
Has left this world with the hope of a better — 
Farewell vain world: I’ve seen enough cf thee, 
And am now careless what thou sayest of me — 
Thy smiles I court not, nor thy frown I fear, 
My cares are past, my head lies quiet here — 
What faults you saw in me take care to shun — 
And look at home, enough’s there to be done. 
False swearing and vile slander can’t reach me here, 
Of each, when living, I had my share.” 
Very truly yours, 
J. M. SToneErR. 


- -°- 


LEGAL ANTIQUITIES. 


AMONG the Romans it was customary to write 
the name of the testator on the first page of a will, 
that of the heir or heirs on the second, and the 
description of the property followed. 


TueE first plea by a lawyer for a client is 
said to have been made in the year 788, when 
Ethelbard, a hunter of stags, was charged with 
claiming the quarry of a rival, which was proven 
had fallen’ by the rival’s cross-bow. The advo- 
cate asserted that the accused had refused to pay 
protection money to the keeper of the forest, 
hence the prosecution. 





FACETIZ. 

Many years ago the Supreme Court of New 
York adopted a rule that briefs (there called 
points) of lawyers, in appeal cases, should be 
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printed on paper of a certain prescribed length 
and width, leaving on each page a lank margin 
of two inches. 
older members of the Bar were greatly opposed 
to this rule, and insisted that it caused a needless 
outlay of money for their clients, etc., etc. Among 
those so objecting was the late Judge Rosecrans, 
then at the Bar of Saratoga County. It soon 
happened that the Judge had a case on appeals 
to argue before the court at general term. Deter- 
mined to disregard or evade the rule, he prepared 
his points very carefully and committed them 
to memory. ‘The time came for argument of the 
cause. His opponent was the late Judge Hay, 
famed in his day for keen, incisive wit. When 
the case was called Rosecrans arose and began 
his argument. Presently the presiding Judge 
stopped him and asked him where were his 
printed points. ‘“ They are here, if the court 
please,” replied Rosecrans, tapping his magnifi- 
cent forehead with the tip of his finger. “Yes,” 
snapped out Judge Hay, “and a great deal more 
blank margin than the rule requires.” 

For once in his life, the laugh was decidedly 
on Judge Rosecrans. 


A GEORGIA magistrate was perplexed by the 
conflicting claims of two women for a baby, each 
contending that she was the mother of it. The 
judge remembered Solomon, and drawing a bowie 
knife from his boot, declared he would give half 
to each. The women were shocked, but had no 
doubt of the authority and purpose of the judge 
to make the proposed compromise. 

“ Don’t do that,” they both screamed in uni- 
son, “ you can keep it yourself.”’ 


EPHRAIM FLINT, the veteran lawyer of Dover, 
Me., who died recently, was once fined by a 
country justice of the peace for contempt of court 
in telling the magistrate too bluntly what he 
thought of one of his decisions. Mr. Flint was 
not taken back by the justice’s order to his clerk. 
“ All right,” he said, “I have got a note in my 
pocket against you which I have been trying to 
collect for the past ten years, and I’ll endorse the 
fine on it. I never expected to get that much,” 
and suiting the action to the words, he pulled out 
the note and made the endorsement. 


The more conservative of the | 








A CONTEMPORARY tells a good story of the 
rather cheap amusement to be gained from attri- 
buting to counsel, as a private individual, the 
pronouncements he makes in the name of his 
client. “The fact is, my lord,” said a barrister 
in the courts lately, on behalf of an imprisoned 
artisan, “during the last three months we have 
not made enough to keep ourselves and our fam- 
ily.” The signs of merriment were at once per- 
ceivable among the members of the Junior Bar, 
who of late have not been overburdened with 
work, and the judge smilingly remarked: ‘No, 
no. The fact is you are making very good wages, 
but you won’t pay your debts.” 


TuHE late Senator Vance of North Carolina 
was as prominent as a lawyer as he was in public 
life. Many anecdotes are related of him. 

Soon after the famous Burchard incident, he 
married a second wife, who was a Roman Catholic, 
while he was a Presbyterian. To some one who 
expressed surprise at this, he said he had “ tried 
Rum and Rebellion, and thought he would now 
see what virtue there was in Romanism.”’ 

In 1870 he was elected to the United States 
Senate, but his “ disabilities’? not having been 
removed —he had been Governor of North 
Carolina during the war —after waiting a year 
without admission, he had to send in his resigna- 
tion. On his way home in a despondent mood, 
he happened to sit behind two ministers who 
learnedly discussed the doctrine of “ election.” 
Knowing his Calvinistic faith, they finally ap- 
pealedtohim. ‘Well, gentlemen,” said he, “my 
experience is that ‘election’ will not amount to 
much unless you first get your ‘ disabilities’ re- 
moved.” 

On one occasion he was being driven across 
the country by a colored driver, who talked 
about the doctrine of election and free grace. 
Finally the Senator ventured to ask what the 
driver thought of his chance of election to sal- 
vation. ‘Well, Mass Vance,” said the polite 
driver, “I ain’t never heard of nobody being 
‘lected to anything ’thout he were a candidate.” 


IN a recent written examination of applicants 
for admission to the Bar of Ohio, the following 
question was put to one of the candidates: 











Editorial Department. 


485 





What is bigamy? Answer (which is given ver- 
batim et literatim) : “A pretend marag by man 
or women to one of the opposite sect having at 
the time a living companion.” 


—-- - een - 


NOTES. 


THE Bar has been curious to know why, 
among the symbolical figures that adorn the cen- 
tral hall of the new Court House in Boston, 
“« Equity”’ is thrust into a corner, from which but 
half of her person emerges, while “Guilt,” “ In- 
nocence,” “ Fortitude,” and other emblematic 
ladies and gentlemen stand boldly out in full 
relief. We believe that there is no doubt ‘that 
the learned and artistic commissioners who spon- 
sored these typical figures intended a subtle allu- 
sion to the limited jurisdiction in equity to which 
the Massachusetts Court has always restricted 
itself, and has been coy about extending, while 
“Guilt” and (?) “Innocence” are to be found 
in full development in all the courts. This con- 
ception is indeed worthy of the poetic nature of 
its authors. 


THE transcript of a case taken on change of 
venue from one Indiana squire’s court to another 
bore the following certification : — 

‘«Comes now the parties, both the plaintiff and 
the defendant, being represented by eminent council, 


namely, Ryner & McGuire for plaintiff, and Jack- | 
son & Dickson for defendant; whereupon, Jackson | 


making a motion for a change of venue, which 
matter was duly supported by $1.50 in silver money, 
the motion was immediately granted without agree- 
ment of council, in the name of our most merciful 
Lord, this 26th day of October, 1893.” 


Ir being admitted that sound is all one is able 
to hear; guere, is not a judge who has heard an 


argument estopped from deciding that it is not | 


sound ? 


AT the last session of the Connecticut legisla- 
ture a law was passed forbidding the killing of 
deer in the state for a period of ten years, under 
a penalty of $100 fine. Since then two deer 


have been seen at large, doubtless truants from 
enclosures. In this connection it may be of some 








| interest to give a copy of a law passed by the 


old Colonial Court of Assistants, at a session 
held at Hartford in May, 1677, and which also 
furnishes precedent to the statute which for- 
bids the transportation of game beyond the 
borders of the state. The old law, which may 
be found in the colonial records, is as follows :— 

‘*« Whereas, It is fownd to be prejudiciall to the 
pub: weale to transport out of this colony the skinns 
of bucks and dows, which are so serwiceable and 
vseful for cloathing, it is now ordered by this court 
that after the publication hereof, whosoever shall 
ship on board any vessel greater or lesser for trans- 
portation, or otherwise shall transport any such skinns 
out of this colony, he shall forfeit the skinns so 
shipped, or the full value of them; the one-halfe to 
the complayner, and the other halfe to the county 
treasury ; except they be shipped to be transported to 
another place in this county, and in such case be- 
fore they ship them they shall give sufficient bond to 
the full value of the skinns so shipped that they will 
deliver them to such place in the colony as they pre- 
tend to and will not transport them hence.” 

— Forest and Stream. 


A TEST case of a kind to gladden the hearts of 
the lawyers has been brought before the French 
law courts by the members of a Freemason’s 
lodge, who deposited, on the 3d of June last,a 
funeral crown on the statue of Joan of Arc in 
Rue de Rivoli, Paris. The crown was taken 
away by a young man named Cochin, who is 
being prosecuted for willful damage to a public 
monument. M. Cochin has secured the ser- 
vices of Maitre Eugéne Godefroy of the Paris 
Bar, who seems to be a remarkable adept at cas- 
uistry. According to M. Godefroy, a crown 
placed on a monument ceases to be the property 
of the person placing it there, since it has been 
voluntarily given up without what is called a 
commerce consideration received. Neither is it 
the property of the city, or of the state, since the 
legal formalities required in the case of a deed 
of gift to a public body have not been complied 
with. It is no wonder that the judge whose fate 
it is to solve this knotty point has taken time to 
consider his decision. M. Cochin’s act was 
prompted apparently by a desire to avenge the 
destruction of a similar crown placed on the 
same monument by the society styled the Royal- 
ist Youth of France. — London Daily News. 
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LITERARY NOTES. 


SCRIBNER’S MAGAZINE for September has a nota- 
ble list of contributors, including F. Marion Craw- 
ford, Thomas Nelson Page, Carl Dumholtz, Octave 
Thanet, Mrs. James T. Fields and Harriet Prescott 
Spofford. Marion Crawford writes of Bar Harbor 
from the point of view of one who has seen most of 
the summer resorts of the world, and has spent con- 
siderable time at Bar Harbor viewing it as an out- 
sider. With his power of description and his abun- 
dant experience he writes with a vivacity and fresh- 
ness that is unusual in articles of this kind. He has 
caught the very spirit of the place picturesquely, and 
suggests its quaint features socially with a very amus- 
ing account of the evolution of the present Bar 
Harbor from the old fishing village. 


THE ATLANTIC supply of fiction in September is 
somewhat more than usually large. Besides Mrs. 
Deland’s ‘* Philip and his Wife,” there are three 
stories — ‘* Tante Cat’rinette,” by Kate Chopin, the 
writer who is coming into deserved prominence 
through her pictures of Louisiana life; «* For their 
Brethren’s Sake,” a powerful tale of a Derbyshire 
town, during the Great Plague, by Grace Howard 
Pierce; and Mrs. Catherwood’s «* The Kidnapped 
Bride,” the last of a series of early French-American 
stories. ‘*Old Boston Mary: A Remembrance,” by 
Josiah Flynt, tells the tale of a strange old woman of 
the tramp class so vividly as to leave one uncertain 
whether it is fiction or fact. In Mrs. Louise Her- 
rick Wall’s sketch, ‘* In a Washington Hop Field,” 
too, there is so much of human interest that one 
may almost think of it asa story. ‘* Up Chevedale 
and Down Again,” by Charles Steward Davison, is 
again a record of actual events —a thrilling narrative 
of Alpine adventure. 


THE CENTURY for September contains two enter- 
taining papers adapted to the season for the re-open- 
ing of the schools, the first being an account of 
‘School Excursions in Germany,” by Dr. J. M. 
Rice, author of the volume, ‘«‘ The Public-School 
System of the United States.” This paper includesa 
record of an excursion of this kind in which Dr. Rice 
participated, and has the advantage of being the first 
article on the subject printed in America, where the 
idea of school excursions has already taken root, and 
promises to spread. The article is fully illustrated 
by Werner Zehme. The other paper is on ‘* Play- 
grounds for City Schools,” and is written by Jacob 


A. Riis, whose studies in New York tenement-house 
life are well-known. An important paper, which will 
be in the nature of a revelation to many readers, is 


| 








the article by Joseph B. Bishop, entitled «* The Price 
of Peace,” in which is set forth the wide-spread sys- 
tem of blackmail practised by legislative strikers upon 
the New York business community. 


JupGE Walter Clark, an Associate Justice of the 
Supreme Court of North Carolina, writes in the Sep- 
tember ARENA on ‘‘ The Election of Senators and 
the President by Popular Vote, and the Veto.” 
Judge Ciark is in favor of the election of senators by 
popular vote, but is opposed to the extension of the 
principle to Presidential elections, as he believes it 
would imperil the republic. But he considers the 
powers of patronage and the veto vested in the Pres- 
ident anomalous and dangerous, and would have 
them curtailed. 


THE ideal magazine prints not only timely articles 
on events and places, but stories of the right length 
to read aloud by the evening lamp. The September 
HARPER’s contains ‘‘ A New England Prophet,” the 
story of an Adventist alarm, by Mary E. Wilkins; 
‘©The General’s Bluff,” founded on a frontier cam- 
paign of General Crook, by Owen Wister; ‘* The 
Tug of War,” a tale of English men and women in 
Greece ; chapters of «¢ The Golden House,” Charles 
Dudley Warner's novel of New York society, and the 
first of a two-part story of Narragansett Pier by 
Brander Matthews. 


——v 


BOOK NOTICES. 


A SELECTION OF CASES AND OTHER AUTHORITIES 
UPON CRIMINAL Law. By JosepH HENRY 
BEALE, JR., Assistant Professor of Law in Har- 
vard University. Harvard Law Review Pub- 
lishing Association, Cambridge, Mass., 1894. 
Cloth. $5.00. 


In a volume of nearly tooo pages Prof. Beale has 
collected a number of leading cases upon almost 
every branch of the criminal law. The selection has 
been made with evident care and discrimination, and 
for the purposes for which the work is designed it 
appears to be admirably adapted. It is a students’ 
book, and in order that they may derive the greatest 
possible benefit from its study, the head notes of 
each case have been omitted. For the purposes of 
the practicing lawyer, however, an index has_ been 
added, enabling one quickly to find the authorities 
upon any subject therein contained. One or two 
of the cases are now printed for the first time, 
being taken from a contemporary manuscript, in the 
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library of the Harvard Law School, entitled «* Anony- 
mous Reports, temp. Eliz. and Jac., Vol. II. 


TABLES FOR ASCERTAINING THE PRESENT VALUE OF 
VESTED AND CONTINGENT RIGHTS OF Dower, 
CouRTESY, ANNUITIES, AND OF OTHER LIFE Es- 
TATES, DAMAGES FOR DEATH OR INJURY BY 
WronGFuL Act, NEGLIGENCE OR DEFAULT. 
Based chiefly upon the CaRLIsLE TABLE OF 
Mortatiry. Computed and compiled by 
FLORIEN GIAUQUE, A.M., and Henry B. Mc- 
CiurE, A.M. Robert Clarke & Co., Cincin- 
nati, 1894. Lawsheep. $3.00. 


This work is made up entirely of tables for ascer- 
taining the present value of contingent life estates, 
including inchoate rights of dower and courtesy, and 
will be of much assistance and value to all those who 
have occasion to use them. The greatest care has 
been taken by the compilers to insure the accuracy of 
the tables, and they can undoubtedly be fully relied 
upon. 


THe Lives OF THE CHIEF JUSTICES OF ENGLAND. 
From the Norman conquest till the death of 
Lord Tenterden. By John, Lord Campbell. 
New and revised edition, with illustrations, 
and numerous annotations. Edited by James 
Cockcrort. Edward Thompson Co., North- 
port, Long Island, N.Y., 1894. Six volumes. 
$30.00. ($5 a volume.) 


We take up this work with a feeling that words are 
almost inadequate to express our unbounded delight 
and admiration. No such superb contribution to 
legal literature has ever before been made. Each 
volume is filled with rare and interesting portraits 
and illustrations, while’ paper, typographical work 
and exquisite binding all combine to render the pub- 
lication a very triumph of the book-maker’s art. 
With the work itself all students of the lives of great 
lawyers are familiar, and with the illustrations, which 
Mr. Cockcroft has spent years in collecting, the pres- 
ent edition possesses an almost inestimable value. 
In the three volumes now ready (the succeeding three 
are in press and will appear shortly) may be found 
portraits of John, Lord Campbell, Sir William Gas- 
coyne, Henry V., Henry VII., Cardinal Woolsey, 
Thomas Cromwell, Sir Thomas Moore, Henry VIII., 
Sir Walter Raleigh, George Coke, Sir Edward Coke, 
Lord Bacon, Francis Bacon, John Selden, John 
Pym, Chief Justice Crewe, Sir Harry Vane, Sir 
Matthew Hale, Roger North, Titus Oates, Algernon 
Sidney, John Bunyan, Richard Baxter, Sir George 
Jeffreys, Lord Somers, Sir Thomas Jones, Lord 
Raymond, Sir Robert Walpole, Chief Justice Lee, 


| 


| John Horne Tooke, Chief Justice Willes, Sir Bar- 








tholomew Shower, Lord Chief Justice Holt and a 
host of others too numerous to mention. 

The lover of rare old portraits will find a perfect 
treasure-house in these volumes, and the mere sight 
of the work will tempt every lawyer to practice the 
greatest self denial in other matters in order to be- 
come its happy possessor. 

Our praise may seem extravagant but it is fully war- 
ranted, and our opinion will be more than sustained 
by anyone who examines Mr. Cockcroft’s work. 

Three volumes are now ready, and we are promised 
the remaining three at an early date. 


LAWYERS’ Reports ANNOTATED, Book XXIII. 
All current cases of general value and impor- 
tance decided in the United States, State and 
Territorial courts, with full annotation. By 
Burpvetrt A. RicH and Henry P. FarnuHam. 
Lawyers’ Co-operative Publishing Co., Roch- 
ester, N. Y., 1894. Law sheep. $5.00. 


There seems to be no falling off either in quality 
or quantity in these Reports. The selections are 
good, the annotations very full, while the general 
index to opinions, notes and briefs, is a complete 
digest in itself, enabling the reader ata glance to 
familiarize himself with the contents of the volume. 


THE AMERICAN AND ENGLISH ENCYCLOPAEDIA OF 
Law, VoL. 25. Compiled under the editorial 
supervision of CHARLES F. WILLIAMS, assisted 
by Tuomas J. Micute. Edward Thompson 
Company, Publishers, Northport, Long Island, 
New York. 


The American and English Encyclopedia of Law 
has been so long and favorably known, and has re- 
ceived so many flattering commendations from both 
Bench and Bar, that further words of praise would 
seem superfluous. It is, perhaps, the most valuable 
and important contribution to legal literature of re- 
cent years. The work presents, in convenient form 
and within reasonable compass, the whole body of 
modern law. No law library can be said to be com- 
plete without it. Indeed it is a library in itself. 

Among the list of contributors appear names of 
writers who have met with a favorable reception 
from the profession, and not a few who have taken 
high rank as authorities upon particular branches. 

The plan of the work is both a novel and happy 
one, and worthy of notice. The body of the law is 
divided into such titles (alphabetically arranged) as 
are susceptible of independent treatment, and in 
their selection prominence is given to many which, 
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heretofore, have been only briefly discussed or barely 
mentioned in standard text-books. Indeed, it is 
quite difficult to conceive of any question of practical 
value that is not fully treated. At the same time, 
those topics which are obsolete, or possess little or 
no value on account of their purely local character, 
have been discarded. With each article there is a 
carefully prepared analysis, which not only indicates 
the scope of the article, but serves in an admirable 
manner as an index thereto. The very minute sub- 
divisions, which are not sufficiently important to 
occupy a place in the text, are relegated to the notes, 
and marked by black-letter catch lines. There is a 
table of cross-references from one title to others 
closely related, thus avoiding duplication. The text 
consists of concise and clear statements of principles, 
the practical application and operation of which be- 
ing illustrated in the notes. The notes are more 
than a mere collection of cases; they comprise by 
far the larger, and perhaps the more valuable part of 
the work. They are admirably prepared — full, ex- 
haustive, and to the point —evincing much labor, 
good judgment, and discrimination on the part of the 
writers. The leading and important cases are, as a 
rule, selected for the purpose of illustration — and so 
well are the facts summarized, and the points decided 
stated, that an examination of the original report is 
unnecessary. The practitioner may turn to the notes 
with the confidence of finding, if not every case, 
certainly every important one, bearing upon the 
subject. 

Another feature of the work is the collection of 
adjudged words and phrases. These will be found 
very valuable, as presenting authoritative definitions 
of the various words and phrases employed in the law. 

The publishers deserve the unqualified thanks of 
the profession for undertaking the work, and the 
highest praise for its successful execution. 

This latest volume contains among the subjects 
discussed therein, Taxation, Telegraph and Tele- 
phones, Tender, Territories, Testamentary Capacity, 
Theatres, Threats and Threatening Letters, Tickets 
and Fares. 


THE SUPREME CourT OF THE UNITED Srartes. Its 
History. By Hampron L. Carson of the Phil- 
adelphia Bar. Parts 3, 4, and 5. A. Keller 
Co., Philadelphia, 1894. Paper. 50 c. a part. 
We have given several extended notices of this 

valuable work in previous numbers of THE GREEN 

BaG. We can only once again impress upon our 


readers the great intrinsic worth of Mr. Carson’s 
book, and congratulate them that in its present form 
it is now brought within the reach of many who 
would not feel that they could afford to take it as a 





whole. At 50 cents a part it should have a vast 
number of subscribers. The three parts just issued 
contain fine etchings of Justices Thos. Johnson, 
Paterson, Sam’l Chase, Washington, Moore, Wm. 
Johnson, Iredell, and Chief Justices Ellsworth and 
Marshall. 


A TREATISE ON GENERAL PRACTICE. Containing 
rules and Suggestions for the work of the ad- 
vocate in the preparation for trial, conduct of 
the trial, and preparation for appeal. By By- 
RON K. Etuiotr and WiiuraM F. Ettiorr. The 
Bowen-Merrill Co., Indianapolis and Kansas 
City, 1894. Twovols. Law sheep. $12.00. 


The «* Work of the Advocate,” published in 1888, 
though now some years out of print, is still well 
known to the profession. It received the warmest 
commendation upon its appearance, and to the kindly 
reception it met and the earnest requests of those 
who knew and appreciated its great merits, is due 
this present work, which is ‘‘ The Work of the 
Advocate ” enlarged into a treatise on general prac- 
tice. The names of its distinguished authors are in 
themselves a sufficient guaranty of the excellence of 
this treatise, and for the young practitioner it will 
prove an invaluable aid and guide in the, perhaps, 
most important branch of his profession, while the 
older lawyer will derive almost equal benefit from its 
perusal. Starting with the first steps in gathering 
facts, it follows minutely all the proceedings through 
the preparation for trial, the conduct of the trial and 
the preparation for appeal. There are many good 
suggestions, much valuable advice, and numberless 
warnings scattered throughout the work, and the 
lawyer who avails himself of them will be pretty cer- 
tain never to go astray in the conduct of his causes. 
We welcome the treatise as one which is a really 
valuable addition to our legal literature, and bespeak 
for it a hearty reception from the legal profession: 
Both authors and publishers deserve the gratitude 
and hearty thanks of every lawyer, for making the 
way clear and easy in one of the most difficult paths 
of the profession. 


Hanp-Book or Common Law PLEapINcs. By 
BenjJAMIN Y. SHIPMAN. West Publishing Co., 
St. Paul, 1894. Law sheep. $3.50. 


This work presents in a clear and concise form the 
rules and principles of common law pleading. While 
designed especially for the student’s aid, it will be 
found useful by the regular practitioner. The pub- 
lishers have given the text an attractive setting, both 
paper and typographical work leaving nothing to be 
desired. 
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